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PUBLIC COMMENTS RECEIVED ON THE SECOND DRAFT PERMIT
FOR THE TREATMENT, STORAGE, AND DISPOSAL OF

DANGEROUS WASTE
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COMMENT 1.0
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Mr. Joseph Burkle
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Joseph Burkle
42 Da Vinci Drive

Lake Oswego, OR 97035
503 699-0463

February 7, 1994

DAN DUNCAN
U.S. EPA
Region 10 (HW-106)
1200 Sixth Ave
,&-wfle , WA 98101

Dear Mr. Duncan:

As solicited in your advertisement in the Oregonian on Feb 7, I wish to comment
on the draft permit for management of hazardous wastes at Hanford:

- - As Lamcertain-the -reaction from any halfway informed and concerned citizen
would be, I am appalled at the suggestion that Hanford might be further
considered for any additional storage of hazardous or nuclear waste materials. The

--	 - - - dangerous sin.ation at Hanford, which has been publicly documented, with the
- - - leaking--storage- tanks- and -- nntential -- for -explosion _ is - f-iahtenina	 It is So

-- -- -- dangerous, -that- I- believe-that -the- site -has been-listed as the top priority for cleanup
by the U.S. government. The fact that this priority was established more than a
year ago and no actual plan has been implemented is a disgrace and an affront to
the citizens of the Northwest. The reason for the delay is apparent. The bankrupt
U.S•_govemtttent_ is already so deeply in debt with no chance of repayment and
has no clue how to even balance its own budget and live within its means. It
obviously_ cannot afford the tens of billions of dollars it will cost to clean up
Hanford and make even a reasonable stab at safety for the surrounding counties.

The fact that Hanford was ever selected as a site for storage of radioactive
wastesin the first place, is an example of the complete irrationality and lunacy of
the politicians involved. The seepage of radioactive materials into the ground
water andeventually into the Columbia-River !S- a-potential disaster that woulddtt

make-Three--Mile Island scentlike minor fewer-bender by comparison. As a
property owner on the Columbia River in Rowena in Wasco County, the
situation is of particular concern to me and my neighbors. We purchased the
property in the 1980's as it became a popular spot for windsurfing, concurrent with
the phenomenal growth of the sport in Hood River. I and my family and guests

_	 - windsurf from the-beaches of my property out into the Columbia every summer.



As I am sure you are aware, this area has become world famous for its
- — - --combination of high winds, clean water and beau

ti
ful summer weather and

surroundings. With the increasing populari ty of the spo rt and this area, our
property values have escalated enormously to where they represent a major
investment for most of us. A disaster at H anford would not only endanger our
lives, but would render our properties completely worthless, thereby destroying
our life savings. With this in mind, I have organized a homeowners' assoca tion
there, discussed the ma tter with the other prope rty owners, and sought legal
counsel as to our rights in case of such a scenario. We are prepared to sue all
parties concerned with a Hanford debacle for tens of millions of doll ars for our

-	 . ..............1., 	 o	 onf nd munlnl nnm.i n

	

^..^s«^^	 personal less, physical , n ange.^r ..., aa .........,a.	 hMir,U.3...

Any additional use of the Hanford site for hazardous waste storage is unthinkable
without correc tion of the exis ting problem and complete assurance to everyone
concerned that EVERY precaution has been taken to insure the safe ty and well
being of everyone in the area. Using a site way out in the dese rt in Nevada or
Arizona hundred of miles from civilization and NOT on a major waterway like
the Columbia makes a WHOLE lot more sense. It is my fervent hope that the
government with concur with our ra tionale and do everything within its power to
cleaniip the exigting prnhlem at Hanford.

Sincerely,

Josoph Burkle
i

cc: Joe Witzak, Washington Dept of Ecology
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Feb. 14, 1994Joe Witczak
Nuclear and Mixed Waste Management Program
Washington State Department of Ecology
P.O. Box 47600
Olympia, WA 98504-7600

Dear Mr. Witczak,
-k to vaice m bie csf_ what s ta_^,e done with the--- --	 l_would_li e

horrible mess we call Hanford. I never realized how bad the
situation really is until watching a news special recently

z=	 showing the-true-extent of the Ohallenge-ai,@ad--Samet11 	 that
--- ^_- ----- -- -i$-Ci83r- to - me -la-that -there

--i}as been -a--y^iuttv„ of testing
fT

done and though testing and preliminary reporting is all
necessary I have the impression that too much money has been

r

	

	 spent on testing and assessment and not enough spent on actual
cleanup, in part due to the delaying effect of existing laws
T::.$6	 Uz.,eStsi' 13:t'.. 1.a0 luwâ nave to be changed and

Ey.:	 updated to facilitate cleanup. Another option would be to
bypass regulations when it is in the best interest to

achieve progress.
What to do with this toxic witches brew? That I dont know,

other than to suggest that it is carefully moved from the
leaking storage containers and into newer, more reliable
containers	 safely-ners --which- can be say buried elsewhere. It does not----- -----	 -----
make sense to move toxics to a different location, but it is
important that they are isloated so as to be no threat to
humans and the environment.

In view of this huge and dangerous mess I would ask that you
use your position to press our present administration,
congress andthe senate for safer, more intelligent energy

--	 ----------- policies 	 directions away from nuclear power and its
obvious long term radioactive wastes and short term benefits.

Sincerely,

WG^----

Donald F. Peterson
1385 S.W. Taylors Ferry Rd.
Portland, OR.	 97219 Dan Duncan

Feb. 14, 1994
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ENVIROCARE OF UTAH, INC.

THE SAFE ALTERNATIVE.

February 21, 1994

Dan Duncan
Hanford RCRA Permit Coordinator
U;S; Erty€ronmental Protection Age:,cy
Region i n t.nv i nc
a^cswu ♦ v, &&IT Ivv

1200 Sixth Avenue
Seattle, Washington 98101

®re x	 Dear Mr. Duncan:
r`

`

	

	 Wt-have receivedaEnnv of the draft RCRA Dangerous Waste Permit and the HSWA/RCRA
Permit for the U.S. Department of Energy's Hanford Facility . We are reviewing these documents

-- e `-	 for possible comment. -We are writing for clarification. of the status of the US Ecology RCRA
Closure Plan.

It is our understanding that US Ecology has received and disposed of hazardous waste at its
commercial disposal facili ty including scintillation vials, elemental mercu ry , and, due to the absence

of an approved waste analysis plan, possibly other hazardous wastes which have not been identified.
Consequently, US Ecology has submi tted a Part B permit application for the facili ty . Under 40 CFR
265, facilities such as US Ecology are required to prepare and execute a RCRA Closure Plan.

- —	 The draft HSWA/RCRA Permit outlines corrective actions for the US Ecology facili ty .
- ---	 - _ _-HowpaveT; 

-it
- is -ottrs nderstandingthat -sudreorrectivC actions do -rot constitute a closure plan. It is..............

-- --- ------also- our understanding- that-to-date-US-Ecology-has-no current approved RCRA closure. plan for its
facility .

We would like to receive a clarification of our understanding and would like to schedule a
meeting to discuss these and other questions that we have concerning the US Ecology closure plan.
We will call to arrange to meet at your convenience. Should you have any additional information
for us, please contact me at (801) 532-1330.

Sincerely,

C" I t '

Charles A. Judd, P.E.
Executive Vice President

c: Joe Witczak, WDOE
Gary Robertson, WDOH

46 WEST BROADWAY • .SUITE 240 • SALT I-4KE CITY. UL4 H 8410/ • TELEPHONE (800 53. -1 t to
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COMMENT 5.0

Ms. Tamara L. Patrick
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MAR 2 8 1994
Dan Duncan	 -
U.S. Environmental Protaction Age	 j

Region 10 ( HW-1 06 )	 MAR 7 5 	 1 j

1200 Sixth Avenue	 —	 ^!
- -- -_	 -_Seatt1e Wa. 98101	 __ _

rSCRA t^' E;(^1ii 15 Jtli1 IVN
Dear Dan,

- -- It=makes l;t — . if any, sense to us why materials that
will -remain deadly and toxic for the next ten thousand years
,, ill be stored in one of the worlds' greatest drainage
systems.What kind of geologic problems or changes will occur
over the next TEN THOUSAND years Dan? Ten thousand years is
about how long mankind has been ( somewhat ) civilized. Have
our leaders become so arrogant as to think that U.S. citizens
who read english will be around ten thousand years from now
to be warned away by some long ago english sign? Or perhaps
ten thousand years from now, mankind will be omniscient andr ^.
simply " - pick uQ the bad vibrations"!

Dan, this stuff needs to be buried DEEP, and completely
SEALED OFF where it cannot poison WATER, PEOPLE, ANIMALS, or
FLORA. Please do the right thing and get it away from the earths'
waterways, which almost guarentees major toxic poisoning anytime
within the next ten thousand years.

Sincerely,

/	 1
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- --- Ms. Olivia Koppel
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Sincerely,
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MAR 0 9 199

2-6..14 ........
Dear Dan Duncan,

It - makes little, if any, sense to us why materials that
will remain deadly and toxic for- the next ten thousand years
will be stored in one of the worlds' greatest drainage systems.
What kind of geologic problems or changes will occur over the
next TEN THOUSAND years Dan? Teri thousand years is about how
long mankind has been ( somewhat ) civilized. Have our leaders
become so arrogant as to think that U.S. citizens who read
english will be around ten thousand years from now so they can
be warned away by some long ago english sign? Perhaps ten
thousand years from now mankind will be omniscient, and " just

-- -- - --- pi-ck-up the bad vibrations"!
Dan, this kind of stuff needs to be buried DEEP, and SEALED

OFF where it cannot poison WATER, PEOPLE, ANIMALS, or FLORA!
PLease do the right thing and get it away from the earths' water
ways, which almost guarantees major toxic poisoning ANY TIME
during the next ten thousand years.

L(: t-
I c.' ti C
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COMMENT 7.0

Ms. Wanda Keinon
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MAR 0 7 1994

2 - 6 - 34....
Dan Duncan
U.S. Environmental
Region 10 (HW-106)
-nn c;, tti

^ Seattle Wa.^98101
Dear Dan,

Protaction Agency

F i`p

.zR

r^

It makes little, if any, sense to us why materials that
will remain deadly and toxic for the next ten thousand years
will-be -1-be sored in one of the worlds' greatest drainage
systems.What kind of geologic problems or changes will occur
over the next - -TEN - -THOUSAND- yLdrs--Dzn-_Tell -thollSand ,v Pa r- i S
about how long mankind has been ( somewhat ) civilized. Have
our leaders become so arrogant as to think that U.S. citizens
who- _read - english-- will be around ten thousand years from now
to be warned away by some long ago english sign? Or perhaps
ten thousand years from now, mankind will be omniscient and
simply " pick up the bad vibrations"!

Dan, this stuff needs co be buried DEEP, and completely
SEALED OFF where it cannot poison WATER,
FLORA. Please do -the- right thing-and- get
waterways, which almost guarentees major
within the next ten thousand years.

/	
Sincerely,

PEOPLE, ANIMALS, or
itaway from the earths'
toxic poisoning anytime
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COMMENT 8.0

Mr. Michael R. Warner, RN
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MAR U 7 1994 R6

I	 2-6-99 °----
Dan Duncan
U.S. Environmental
Region 10 (HW-106)
1200 Sixth Avenue
Seattle Wa. 98101

Dear Dan,

Protaction A^ncy	
CTIO"

It makes little, if any, sense to us why materials that
--will remain deadl y and toxic for the next ten thousand years

will be stored in one of the worlds' greatest drainage
systems.What kind of geologic problems or changes will occur
over the --next -TEN THOUSAND years Dan? Ten thousand years is
about how long mankind has been ( somewhat ) civilized. Have
our leaders become so arrogant as to think that U.S. citizens
who read english will be around ten thousand years from now
£o- biRt ^aa-rFI^d ^T,Ta	 s'^tiE-e-- Tin a 6 -er ii S`ii - 51 ti.--GY perhaps- W	 Y I	 g - 9	 ry	 g3 '	 p'	 t'

ten thousand years from now, mankind will be omniscient and
simply " pick up the bad vibrations"!

Dan, this stuff needs to be buried DEEP, and completely
SEALED OFF where it cannot poison WATER, PEOPLE, ANIMALS, or
FLORA. Please do the right thing and get it away from the earths
waterways, which almost guarentees major toxic poisoning anytime
within the next ten thousand years.

Sincerely,

r
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Dan Duncan
U.S. Environmental Protaction Agency 	 '^	 1(
Region 10 (HW-106)	 j•
1200 Sixth Avenue
Seattle Wa. 98101

...	 __	 vi ice•

Dear Dan,

It makes little, if any, sense to us why materials that
will remain deadly and toxic for the next ten thousand years

--+ai33 be stored i. .,nA_„f tha worlds' greatest drainage
systems.What kind of geologic problems or changes will occur
over the next TEN THOUSAND years Dan? Ten thousand years is
about how long mankind has been ( somewhat I civilized. Have
our leaders become so arrogant -as to think that U.S. citizens

	

1J:3 	 who read english will be around ten thousand years from now
to be warned away by some long ago english sign? Or perhaps

	

+	 ten thousand years from now, mankind will be omniscient and
simply " pick up the bad vibrations"!

	

'	 Dan this stuff needs to be buried DEEP, and completely,	 P	 Y
SEALED OFF where it cannot poison WATER, PEOPLE, ANIMALS, or

	

0^,	 FLORA. Please do the right thing and get it away from the earths'
waterways, which almost guarentees major toxic poisoning anytime
within the next ten thousand years.

---._-._	 _--	 Sinrarply,

ll
	 ^? t
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Dan Duncan I'U.S. Environmental Protaction Agen	 I
Region 10 (HW-106)
1200 Sixth Avenue	 j\^1
Seattle Wa. 98101

Dear Dan,

It makes little, if any, sense to us why materials that
will remain deadly and toxic for the next ten thousand years
will be stored in one of the worlds' greatest drainage
systems.What kind of geologic problems or changes will occur
over the next TEN THOUSAND years Dan? Ten thousand years is
about how long mankind has been ( somewhat ) civilized. Have
our leaders become so arrogant as to think that U.S. citizens

-;

	

	 who read english will be around ten thousand years from now
to be warned away by some long ago en lish sign? Ory y	 g g	 g	 g	 perhaps

-^.-erL_tho^isan^1 v^ars_xrem_11[zwi--maS^K_^_ncLSa A.^_t2e-0M Sc i-enr and
simply " pick up the bad vibrations"!

-°

	

	 Dan, this stuff needs to be buried DEEP, and completely
SEALED OFF where-it cannot poison WATER, PEOPLE, ANIMALS, or

--_FLORA,- Phases-do the right thing and get it away from the earths'
--waterways, which- .I,-.ost-guar€ntees-ma;or toxic poisoning anytime
within the next ten thousand years.

incerely,
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Mr. Sam B. Clifford
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Sam B Clifford
March 29, 1994

Page 1 of 2

w

COMMENTS ON THE SECOND-DRAFT
OF THE HANFORD FACILITY RCRA PERMIT

Based upon my review of the second-draft RCRA Permit for the Hanford Site,
I have the following suggestions. My general concern is that implementation of

-	 --tht- RCRA Perm ii: will be excessively burdensome for the operator and the
regulatory inspectors unless RCRA and CERCLA regulations are integrated. The
basic -problem is that the- 'complexity' of the Hanford Site hasmore to do with
the dual RCRA and CERCLA regulations and co-mingled waste streams, than with the

lL	 _L J
pnysicai "size or ine Hanrora Site.

, 0 	1.	 As drafted, the RCRA Permit fails to use the processes and personnel that
 have been established in the Federal Facility Agreement and Consent Order

"'	 --	 (FFACO	 Co. arison-of the FFACO and the RCRA Permit shows many	 s.,.^, (FFACO).	 mp-	 areay
-- -- - -- -where-the FFACO (a consent order) has provided `policy and direction' that

the RCRA Permit has subsequently countermanded. The FFACO repeatedlyrte,
:F

	

	 acknowledges_ that the Hanford Site is simultaneously regulated by both the
-RCRA and CERCLA regulations, and that the RCRA and CERCLA wastes

=-===1da,Rfler4us. - haZard4US; and mixed) erg _ctl-ming led. - -G4RygrsPl -Y; the second-
drat RCRAf	 Permit- r ma < <a i ^ilont en the issue of dual regula tio n,

	

.._-	 -	 -	 — -.
radionuclides, and cleanup of co-mingled waste plumes. This discrepancy,
consistency with the FFACO, is the major problem with the second-draft RCRA

----	 -- ---- -- Perm-it. -The FFACO has -addressed -these issues-and has provided a process
for the Department and the Agenc y to derive " physicall y consistent"
requirements for DOE-RL's cleanup of the Hanford Site. In accordance with
the FFACO, the RCRA Permit should incorporate the FFACO's policy and
direction requirements as RCRA Permit Conditions. Additionally, a single
RCRA Permit from the Department and the Agency, which uses the FFACO as its
basis, would demonstrate that the Department and the Agency have fulfilled

	

-----	 - ---t-!,ir -FFACO -obligations. --Conversely;-if issued, this second-draft RCRA
Permit with its two dissimilar portions from the Department and the Agency,
demonstrates that the Department's and the Agency's FFACO obligations
remain unfulfilled. (see FFACO paragraphs 76, and 79-83, and the Action
Plan's introduction and Section 5.5)

Affected Permit Conditions: RCRA Permit's Introduction must address the
integration and prioritization of RCRA and CERCLA work, and the resolution
process to resolve 'prioritized workscope and budget' conflicts. A single
-RCRA Permit should be issued by the Department and the Agency. Consistency
with the FFArn will affect most Permit Conditions.

2.

	

	 As drafted, the RCRA Permit endorses the practice of formal letters for
-notices, responses, report submittals, etc. Conversely the FFACO uses
Project and TSD unit Managers to minimize formal communications and

?

	

	 expedite the overall cleanup process by identifying responsible individuals
and quantifying their authority. The RCRA Permit should use the FFACO
derived processes to expedite the overall cleanup process; such as
minimizing formal communications.

Affected Permit Conditions: 	 I.A.3, I.E.4, I.E.8-22, I.F, I.G, II.B.4,
II.0 9 - iI.F,2-5 ; ii,F-.I, II.K.7, II.L, II.N, II.O.I.d, II.R.2-3, II.X.1,
III.1.B.g, III.2.B.q. (46 conditions - key words: notify, report 8 submit).



Sam B Clifford
March 29, 1994

Page 2 of 2

3. As drafted, the RCRA Permit is requiring excessive recordkeeping and record
retrieval. The FFACO addresses recordkeeping, and the RCRA Permit should
follow the FFACO recordkeeping process. Note that recordkeeping should be
limited to "the information that supports the decisions". Conversely the
second-draft RCRA Permit requires the recording and retrievability of "all"
information, until 10 years after the last Hanford Site's post-closure
certification is filed; i.e. for about another 70 years.

n.4-
	

The "commitment 6", a cost savings consent order by the FFACO participants,
is readily applicable to excessive recordkeeping and record retrieval.
Currently the RCRA Permit addresses the Facility Operating Record, 3
locations for maintaining the Administrative Records, and the four
locations for providing the Public Information Repository information;
these 8 locations will be maintaining duplications of the same information.
Given that the regulatory entities are located adjacent to the Hanford
Site, and the FFACO and WAC 173-303-840 regulate the extent of public
involvement; duplicating 8 facilities and 8 staffs for the retrieval of the
same records seems to contradict the essence of Commitment 6.

Affected Permit Conditions:	 I.E.10, I.E.13, I.E.15-22, II.E-I, II.K.3.b,
II.K.6, II.L.2.b.d, II.0, II.R.2-3, II.T-W, III.I.B.f, III.I.B.o,
III.l.B.t, III.2.B.b, III.2.B.d. (76 conditions -key words: record,

maintain & require).

4. The basic comment is that it makes no sense to designate, characterize, and
- ---	 proposal cleanup scenarios for materials that are neither "quantifiably"

harmful to human health nor the environment. Since the first-draft of the
RCRA Permit was issued for public review, the Department and the Agency
have adopted the Model Toxics Control Act (MTCA) regulations (WAC 173-340)

for both-RCRA and CERCLA-usage: Also-since-"protection of-human heal-th and
the environment" is the primary basis for all RCRA and CERCLA regulations,
the use of MTCA should be incorporated throughout this whole RCRA Permit.
Starting with RCRA and CERCLA's mutually acceptable, MTCA-derived
definitions of "waste" and "release", the subsequent use of these
definitions would make release reporting, waste designations, waste
characterizations, and cleanup proposals compatible with the MTCA-derived
cleanup levels for "protection of human health and the environment". As
used by both RCRA and CERCLA units, the Data Quality Objectives (DQO)
process provides part of this overall concept. And to complete this
concept, MTCA-derived definitions should be mutually developed and applied

- -	 to ail RCRA and CERCLA units; including throughout this RCRA Permit.

Affected Permit Conditions: I.E.6, II.A, II.A.3, II.D-F, II.I.I.c, 	 II.J.4,
I-_i,° ; 	 111.1,Li,w 	 III.l.B.bb, III.13.gg, III.2.B.1. (21

conditions -key words: release, cleanup & standard).

5. The FFACO has stated that past practice programs are the best way to
-	 address groundwater remediation. Conversely, the second-draft RCRA Permit

II.€ Conditions, stipulate RCRA well specifications and monitoring criteria
for "all"groundwater programs at the Hanford Site. Please follow the

-	 - FFACO and delete the II.F Permit Conditions by allowing the past practice
programs to establish the groundwater monitoring criteria. Also note that
the "vadose zone well monitoring" requirements are premature, because the
Department's Responsiveness Summary responses to Comments 74 and II.F.2;
state: "the Department intends to include a detailed plan for vadose zone
monitoring in a future modification of the permit".
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RCRA PERMIT HEARING

PASCO, WASHINGTON

MARCH 29, 1994

MW - Well good evening again, and I'm about to call on Bury Bede here, but just half a

-	 -	 second. It is -- we are in Pasco today, it is -March 29, and is 
approx

imately 8:20 in the

4_z -

evening. I have again three speakers, so we 'll leave it kind of open ended, but for the

Lr,
sake of the evening if you can be we can-probably-agree- to-be briel. - Anybody elsewho

~-	 wants to speak I would request that they do fi
ll 

in one of these cards because the cards

McMSCIVes become part of the administrative record. Barry--

Please state your name and affiliation.

/a , I	 BB - I 'm Barry Bede with US Ecology I oversee the operations of the Richland facility

located on the Hanford Rese rvation. First of all, I would like to extend my appreciation

for the efforts that Dan Silver and other EPA personnel have extended to us over the

last basically 18 months of trying to develop a mutually acceptable corrective strategy for

our low level radioactive waste site. Although the second draft version that is -- that was

released in Februa ry provides some type of -- little bit different approach. They are still

-- still does not resolve some of the major conce
rns US Ecology has about being

mentioned or included in this permit.

-	
1
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At this time, and on this date we still remain opposed to any reference to our facility in

the permit. The major criteria for us being in this permit is the definition of our facility

being within the greater facility of the Hanford Reservation. The United States

Department of Energy plays no part whatsoever inthe-operations or Tegulatio ns of our

facility. Under this permit they are being asked to do that. We are concerned about

that and from the previous comments from the Department of Energy I believe that they

have some concerns about that also.

-- Our facihtyis comprehensivelygegulated by the Washington Department of Health,

pursuant to regulations promulgated under the authority -- the Washington Nuclear

Energy and Radioactive Control Act. Also, we're in conformance with 10 CFR parts 20

and 61. Our facility is subject to detailed licensing requirements under the Department

of Health, we are a regulated facility fully overseen by the state of Washington. The site

is subject to extensive environmental monitoring programs approved by the Department

of Health and NRC. We have a fairly sophisticated monitoring well system. Vadose

monitorinv system to view soil, gases, and other analytical desires. The company is

currently negotiating with the Department of Health in terms of the site closure plan.

The proposed closure plan includes consideration related to the management of chemical

hazardous waste constituents in addition to radioactive constituents.

We are informed by the HSWA permit by the Department -- Environmental Protection

Agency in Region 10 that includes our -- 13 of our disposal trenches in the U.S. DOE
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permit. They will be required for RITS pursuant to the RCRA and potential RCRA

corrective activities at our site. We informed US EPA that US Ecology is not a

permittee under the U.S. DOE permit. It is not controlled by the Depa rtment of Energy

in any manner and the US Ecology site is fully regulated -- fully regulated facility under

the Atomic Energy Act. The inclusion of our site in the DOE permit will require the

Department of Energy to perform activities at our site over which it has no control and

will subject the site to conflicting regulato ry schemes.
m0

^-tea

We are informed by-the Department f _— by-EPA that the US Ecology site is included in
[^ 1

`'•-_
	

D	 interpretation of	 "facility".- - --the g3e,mtt based solely on EPA policy mt.€rpr	 the...Y .............. term facility Moreover it

- - - - -was-made clear to us that the EPA would not be proposing any regulatory regulations

relating to US Ecology's facili ty if the Department of Energy had not applied for its

Hanford RCRA permit.- I lust -- 11 will elaborate certainly more Comprehensively in the

written comments, but for the record I would like to review this interpretation of the

-====ter. facility t^ determine that t IS	 Il pj'- foriilities are included DOE permit That^.V J IYVL.YV	 1

definition needs close examination. EPA defines the term facility in the Federal Register

in 1986 as the term facili ty is not limited to those port ions of owner property at which

units for the management of solid or hazardous waste are located, but rather extends to

- --- - ----all coRtingi ncY-pFtiperty iunder the rontrnt of the operator's control under the control Ofthe

the Department of Energy. The U.S. EPA has issued a policy interpreting the term

-	 -	 - facility in, -the cor.e^ of a permit application by federal government agencies that

includes all contiguous property owned, taut not controlled by, the federal agency without

3
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regard to whether the agency has control over that property. Your EPA is repeatedly

-toted that including all-contiguous_ property owned by the federal agen cy in a hazardous

waste permit may not be advisable because the federal agen cy may have no control over

- - -all contiguous property and may not have the authority to require or manage waste

management activities on privately operated land or land owned by other federal

agencies.

We believe that the precedent is being set under this permit that is not advisable for any

	

C	 federal agency. EPA recognizes that such policy may require the inclusion of hugh tracksc^

	a	 of federally owned land. and hazardous waste permit by a federal agency that should only

cover a very limited area actually used for the management of hazardous waste by the

agency itself. Despite the EPA announcement that rule making is necessa ry for the

implementation of the definition of facilities for hazardous waste permit application by a

Federal agency. No action was taken on this policy. US Ecology has asked EPA

representatives whether the policy in question was ever intended to include a p rivately

operated low level radioactive waste disposal facility and regulated under the Atomic

Energy Act in a hazardous waste permit sought by - a federal agency.-- U.S. DOE has

clearly expressed an opinion that US Ecology facilities should not be included in the

permit. US Ecology agrees that it makes no sense to subject the site to con flicting

regulatory schemes that would add no additional margin of protection to the pub
li
c or

the environment when a site is already operating under a complete and aggressive state

regulatory program.

4
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In conclusion, there seems three -- a number of other issues to be addressed here. The

- -----first  issue is a legal issue. Legally US Ecology is not a permit, permittee and cannot be

_ directiv_ bound by the requirements of the Department of Energy's RCRA permit. Such

- -- ----implementation- of RCRA oversight by the Depa rtment of Energy may and is inconsistent

and duplicative of the Atomic Energy Act requirements currently applicable to our site.

Factually, no evidence of any release effecting human health or the environment has

been provided to justify any RCRA investigation or corrective action on our site. We are

comprehensively regulated by the State Department of Health. Any concern about our

facility we believe, should be d-irectry — directed 'between relationship between the state--

' '	 .	 of ^e nrnnne prt hnrP}. our state regulating agency anal-our specif
i
c company. W .at i . n r	 is a

corrective action was to be burdened -- the burden of corrective action is going to be

placed on the Department of Energy. They are the permittees, they eventually are going

to oversee corrective action on their facili ty. We do not believe that this is an

appropriate role that the Department of Energy should take. If the state, EPA, the

Department of Health, or any federal agency has concerns about the waste that we

dispose of at our facili ty, we are willing to address that. There is a mechanism to address

that to our current regulatory plan through our site closure activities which the

Department of Ecology is very willing -- ve ry well included and we have also included

----- -- -- -- ---_-- -_- -E_PPt iaMhost dinlussiLms-^f_^^x, i ^lncnrr__ Farhially them js nQ - evide.nrr of anv

release. Practically, US Ecology is determined to challenge and appeal any inclusion of

US Ecology in the permit at this time. We are looking forward to meeting -- having

additional discussions with EPA, both in Region 10 and with the headqua rter's personnel

5
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to avoid our inclusion in this permit. Over the next two weeks we also would like to --

we have planned to meet with the Department of Energy and their headquarters

-	 -- - - - individuals to clarify this action. RCRA corrective action at our facility can accomplish

nothing at this site that is not already being required. - Generally, and in a stricter more

elaborate form under the Atomic Energy Act, imposition of RCRA corrective action

requirements at the site would be duplicative and produce no discernable environmental

- benefits. Without EPA issuing-a-permit directly to US -Ecology, no statutory authority to

m	 require corrective action at the site can be enforced upon the site -- site operator. That.e

Q_r-" 	enforcement criteria would only be enforceable for and on the Department of Energy.
CQ

Certainly our written comments will follow in a timely manner. We look forward to

-	 - - - addressing this issue more comprehensivelywith EPA over the next couple weeks. We

believe that we -- if there's concern-at our facility those concerns should be appropriately

addressed. There is a mechanism to address those concerns at this time and that's under

our current regulatory status. Thank you.

10.  c2. MW - Bob Cook.

BC - I'm Bob Cook of Richland, resident of Richland. I was going to comment on the

US Ecology issue a bit further. We don't see it the way Mr. Bede sees it, I don't believe.

We think the Department of Energy is in fact the responsible party in this regard and

that they were responsible putting the materials, the hazardous materials in the first

P
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place. It seems like it is no different than the number of other sites where hazardous

materials are in storage or disposal. As far as the Department of Health administering

the hazardous waste rules and doing performance assessments for hazardous waste and

long-term, look what's going on. It's doubtful that we would do that. That's got to come

under some other-entity that's cognizant-of hazardous materials, not necessarily the

Department of Health. As far as NRC requirements, they don't address the hazardous

materials. The EIS which was the basis for dry sites like that one never considered any

hazardous materials in the first place, so there's really never been a valid or applicable

performance assessment either generic or specific accomplished on the site. We believe

that one of the requirements of Parts 61 is in fact its Part 61.41 requires site specific

- -performance assessments to be accomplished -- which was never been done yet as far as

I know. It certainly has been done to include the hazardous materials in the site which

can kill people just as well as the radioactive materials can. So the whole issue of health

effects and effects on the natural resources and ecological effects and so forth should be

properly regulated and it seems that the Department of Energy is the owner -- been the

owner of the site and is the party that is going to be responsible. I heard what EPA said

-- it seems that was right on to me. I think I heard what you said about them being the

permittee and I would differ with your interpretation of who should be the permittee,

frankly and who would be re quired to under this. Maybe I didn't understand what you

were saying, but in any case we would agree that the DOE should be the permittee being

the owner in this case for that US Ecology site.

6
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The other comment that I had is with respect to the questions I had. It seems that the

permits, in fact, should include consideration and natural resources and restoration of

natural resources and that they be coordinated with the CERCLA requirements -- the

NRDA CERCLA requirements -- and if the permit doesn't provide for that, it should be

modified to provide for that type of assessment. As part of the CERCLA provision of

course, there are trustees that are involved -- US Ecology is a trustee, DOE is a trustee,

The Yakama Nation is a trustee. Maybe there's others, but they ought to all be properly

notified, it seems to me, of the issues associated with the potential damage to resources -

natural resources and the assessments and so forth.

MW - Cynthia Sartou.

I'm Cynthia Sartou, staff attorney with Heart of America Northwest. If my voice starts

going out on me I apologize, but I've been ill. I would like to mention just first that I'm

kind of upset that the man who started to make the statement during the question-and-

answer period has now left as far as I can tell, and that kind of upsets me since I would

__hope that -this was-a forum for-public-participation: It-appears-that-the-need-to follow a

agenda has stopped somebody from saying something he felt very emphatic about, so I

hope that he speaks up again. But I would like to say that the parties that -- when

people have something to say -- sometimes they can't stay really late and it's sometimes

important for them to say things and I would hope that in the future -- although you

have an agenda, if somebody has something really important to say, that you'll let them

8
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say it. First, I would like to state that I have some general comments to make on this

permit and next, I have some ve ry specific comments to make. But I could only read the

Ecology permit, so the specific comments for right now are limited to the Ecology permit.

IT submit enmments nn the F.PA nermit later-- -- -------- ------------- --- ---- -- - - r

First of all, I would like to say that I do note that paragraph II.N.1 on page 43 of the

-Ecology permit, and I hope that this was in response to public comment, does restrict the

p

	

	 availability of this site for off-site foreign waste. We would like to just reiterate,

however, that you know our state is ve ry adamantly against, and the people of this state

are very adamantly against, importation of any waste to this site. We feel we have
c±

-- -	 - enough to deal with. If you want to import waste from another site, please make sure..^..

that all the waste on this site has already been taken care of I think that takes care of

us for 6V or 70 years and -- you know we can't reiterate it strongly enough that the

governor has stated he suppo rts us and the public has repeatedly voted to no receipt of

the off-site waste, so I appreciate what 's been reflected here. I would almost wish it

would be a stronger statement. Next, I would like to say that the permits, although

somewhat better in ways, are still woefully inadequate as far as protecting and

encouraging the public's right to participate in critical decisions. We propose that there

be a commitment in the permit to hold comment periods with public hea rings on any

major modification of a facility permit and that upon a petition of any individual or

organization, a hearing should be held in the geographical region of the petitioner. I

need to make sense of my comments,_ And fina
ll

y on some specific comments I would

0
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also like to agree with what Bob said ear lier that I believe that the responsible

individuals should be specifically named in each of the permits for both EPA and

Ecology. We've long learned r -Iona ago learned- that you-cannot - put a - federa l entity in

jail. You cannot do much of anything to them except fine them and then its up to

Congress to decide whether they want to pay it. So we would appreciate it if you would

specifically state the individuals in the organizations that are responsible. We believe

that the permit should specifically acknowledge and reflect all power vested in the state

and/or EPA under the Federal Facilities Compliance Act. We would like that specifically

set forth within the agreement -- I mean within the permit. The permit should also

specifically address when nondefense operating plants and operations fall within its

coverage. The permit should specifically enumerate the rights of the state and EPA as

created by those permits, including the right to inspect RCRA facilities and disposal site

and the right to issue penalties, etc. And that these rights are separate and apa rt from

any authority conferred on the pa rties pursuant to the Federal FacilityAgreement and

- --	 -Consent Order. Going to specific comments and -- our comment, I guess, on the last one

specifically made in reference to the fact that there is a lot of language within the

-	 -	 n:fl	-' 	 *-A.3itid I:r"vd pages-	 - agreement,-arid this goes; Ao some specs ^OtittiiERLD. a aaaylaYi1 I.	 , p g_-

14 to 15 of the Ecology Permit, referred to the fact that the permit will be administered

in coordination with the FFACO (Federal Facility Agreement and Consent Order). In

the past, this language has been used in li tigation to argue that the state has no

independent RCRA-autho rity} that this-is-nothing but an EPA CERCLA, and that these

are nothing but errors	 permit or no permit. And we believe that in order to make

10
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this distinguish clear the permit should specifically state that this is separate and apart

and the authority is independent of the authority granted to the EPA under CERCLA. I

realize that it gets to be a legal argument. I'll try to explain it sometimes, but

Westinghouse attorneys have done a great deal with that legal argument and in any event

permits should make clear that coordination with the Federal Facility Agreement and

Consent-Order does not mean subordination of the permit to that agreement. The two

are independent of each other and EPA and Ecology have authority independent of that

agreement.
Q

rte`

With regard to paragraph I.15.a and I.15.b at page 21, it disturbs me that both refer to

the needto report-releases and/or permit violations which endanger human health and

the environment. Nowhere are these terms defined within this permit. Clearly this

phrase could be interpreted differently by differently minded people. For example, in

recent litigation Westinghouse has argued that this term means nothing more than that

---_---they must report CERCI A-reportable quantities and that they need to-report nothing

more, nothing less. Nothing less and then if it's not stated in CERCLA, they don't have

- _ - to report it. This troubles me some because I'm not clear from reading permits or for

me reading any of the agreements that was ever intended by the parties and I feel that

should be clearly Mated.

guess it's my, legal-background but I don't ;;ke ambiguities. I like expressed statements

and with regard to paragraph 2 on page 43-44 which states the procedure which is to be

- --- -	 -- ---	 --
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employed if foreign waste, and/or off -site wastes are allowed into this site, it requires four

weeks notification of expected receipt of dangerous waste from foreign sources, but then

waives notice for further receipt in the same year from the same source. I question the

-subsequent_waive^.E_ar. e;,y-of its-eoH factors should-be :equired to provide the

requestor notice each time foreign waste is to be transpo rted to the site. In the

alternative they should be required to provide a list of total amounts and expected dates

of shipments- of all waste expected to be received from a single source in one year. To
C=i

give the public some idea of what's coming in and when it's coming in and how much is

coming in.

ry"

That's basically the comments I was able to prepare in the time I had. I will be

submitting further comments at a later data as I said, specifically to the EPA permit and

any other general comments we have once we have read both fairly carefully over again.

Thank you.

MW - Thank you ve ry much. Anyone else wish to speak on the issue? Well, thank you

all fmcomituz. We do have outside on the desk some evaluation forms, Ecoloo is very

--	 interested in learning what people think of this process. Jo 1 certainly invite you take

_part and once again] would like to reiterate that the deadline -- the postmark deadline -

for written comments on the permit is April 11. Thank you very much. Goodnight.
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HEAR ING

RCRA FACILITY WIDE PERMIT

--	 VANCOUVER, WASHINGTON

MARCH 30, 1994

mw -- if public comment on the Hanford Facility Wide Permit. It is approximately ten-

to-eight o 'clock in the evening and -now I would like to call on Susan Swartz.

(inaudible)

Oh, okay. (laughter)

Dirk Dunning, and Dirk please repeat your name.

Good evening, I'm Dirk Dunning. I work for the state of Oregon, Depa rtment of Energy

-----	 as the Hanford program- Coordinator- for the state. I-only-have a few m Pntc0me this

evening. Principally, my concerns in looking through the permit are to ensure that a

number of rights and responsibilities under law are maintained throughout the

application of the permit and the granting of the permit does not waive away these

rights.

3 , (	 In particular on page 5 of the permit, item, or under definitions, item G, "Facility or Site"

refers to specifically the facilities shall mean that portions -- that portions of the

1
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approximately 560 square miles in southeastern Washington State including leased lands

which is owned by the United States Department of Energy and which is commonly

known as the Hanford Reservation. As I understand, portions of The Hanford Site are

owned by other federal agencies or departments, in particular the Bureau of Land

-Management, possibly the-Bonneville Power Administration-and potentially others, and I

think it -- it's appropriate that the permit include all of those as portions of the federal

government, and that they all be covered as DOE is, whether they are specifically under

rY-	 the ownership of the department or not.

irr
J
°f 3 .	 On page 10 of the permit under I.E. 'Duty to Comply Part II". Compliance with the

terms of this permit does not automatically constitute a defense to any action brought

under Section 3004, etc. and then under Section 104, 106A, 106E, and 107C of the

Comprehensive Environmental Response Compensation Liability Act of 1980 as

amended otherwise known as Superfund. In particular, I think it's vital that this language

- - - -- be—clarified to ensure. that any-Q the -natural -r-esour&e, trustee-provisions-that are under

the administration of any of the trustees on the site are upheld, and that none of those

are waived away as irrevocable and irreversible commitments of any facilities or portion

of land or otherwise as a portion of this commentary.

-- - - - Also, along that same- fine-, zven-superior to the Superfund laws and others entered into

prior by the United States government, is the Treaty of 1855 with the Yakama Nation,

also with the Confederated T noes Of i'ne Umatilla indian Reservation and the Nez

2
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Perce Indian Tribe. Each of these have statuto ry rights under the constitution of the

United States based on the trea ty, and the application of all those rights must be ensured

and guaranteed throughout the use and application of this permit. In particular, the

treaty rights include the rights to the use of that land for the normal accustomed purpose

of the tribal members, including for food stuffs as well as religious and other practices

-- - --- -- --and- culture, -and- historic -heritage-sitec_, Each of those must be protected under the tribal

treaty rights, both as recognized under the federal government and as recognized by the

-.	 centennial proclamation of the state of Washington.

^y

On page 12, under I.K.1.D, the draft HSWA portion of the RCRA permit specifically
^51

mentions sample or monitor at reasonable times for the purpose of ensu ring permit

compliance or as otherwise authorized by RCRA any substances or parameters at any

location. I believe this should be changed to at anytime. Under this and other laws, the

state of Washington has access to all po rtions of the facility both as trustee under

Superfund and as the designated official body under the state of Washington for

administration of the Uniform Fire Code as well as other laws and regulations and as

-	 such - has access at all times to the site and a ll portions thereof. There doesn't seem to be

_- -- ---_any -reasonable reason - to limit this to reasonable- times. -particularly - without definition as

what those might be.

Under_I,i. "Mnnitnring point Records item 2;' the permittee shall retain or ensure the

retention of at the facili ty or other approved location all records of all sampling and
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analysis etc. for a period of five years. For the purpose of disposal facilities, I believe

that this should be extended to be in perpetuity or until such time as these materials

have been permanently rendered nonhazardous and that the records should be retained

for that period or all records relating to the disposal or any analysis relating to the

disposal or monitoring of the area or materials.

—/ S,	 On-page 14, item L 1.-as well I.P.I the first anticipated-noncompliance a nd the second is
U7;
F °s

24 hour reporting under other laws particularly under Superfund I believe there's also

r'	 requirements for notification immediately for ce rtain instances of hazardous mate rialCQN.,

l^
releases to the National Emergency Response Notification Center which has been

interpreted to mean within one-hour. I believe this should also be referenced in the

permit.

Under LOA 'Transfer of Permit" this permit may be transferred to a new owner or

operator only if its modified or revoked and reissued pursuant to 40 CFR section

270.40B or section 270AIB2 before transfer ring ownership, etc. given these facilities are

on a federal rese rvation and pursuant to the cleanup of that rese rvation and are not

being used as general waste disposal facilities for access to corporations or the public or

others that it would be appropriate to limit the use of this permit and disposal to only

--	 ---- those -materials -generated or, the Hanford Site and only those materials generated by the

cderal government or its contractors and other assigned, and the transfer of the permit

should be disallowed without reissuance from the beginning.

4
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(?j 	On page 15 under I (inaudible) by the permittee to the administrated (inaudible) by the

permittee -in -accordance with that applicable provision of 40 CFR sections 260.2 and

270.12 as is this federal facilities the information that might potentially be claimed as

confidential is all under the ownership and property of the public and the people of the

United States and should be and is demandable under The Freedom of Information Act

as well as through other means. I think it is appropriate that I.0 the entire section be

removed and the confidentiality not be allowed.

	

B L0, fOn a	 I'm sorry' no')	e-4i , under - i'nT not sore What it is, but fin- that page iittic

	

P	 ^8

paren 1 little a, I, the description of the horizonal and vertical extent of any immiscible

or dissolved contaminants originating from the facili ty, including concentration profiles of

all parameters identified in section 6.13.1.13.I of this attachment. I believe this section is

referring to what has been commonly called dense nonaqueous phase liquids, but it

would also seem to apply to any mate rials which are immiscible with water which might

include materials lighter than water. There is a problem on the Hanford site of mate rials

which have been disposed to the soils which have descended through the soil column and

into the waters and ground waters and then through those to below them and there has

been some consideration given to deciding that it is not practicable to remove those

-	 - materials because there is no known technology today to get at them. If that's done,

those mate rials will continue to migrate and cause a problem in contamination of the

ground water and potentially then to Columbia River or other receiving waters, and I

think its approp riate that requirements be put in place as part of the permit. The

5
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technologies must be developed if they do not exist to remove those materials as well as

any others that might be lighter than water, that may have similar kinds of problems.

I ') . 4	 Again one of my principal concerns is the natural resource trust rights on the site as

administered under the Superfund laws be protected. Pa rticularly those of the state of

Washington, of the U.S. Department of Energy and other federal departments as

delegated by the president of the United States under his authorities to ensure that the
r, 

rights and responsibilities under those laws-- or under that laws upheld for the use of the

-,.,,e_nc the tribes-and Of the nonulous at large. Also in addition I would think it-- -	 _	 a_n_ rR`	 Ft__ 
B

would be appropriate that any other potential conflicts in law be clarified, especially

those involving the Superfund law or Clean Water Act or potential oil -- I think it's Oil

- - - Spill Prevention Act;-There arz three in particular-that refer t0 similar duties as natural

resource trustees. One of my concerns along that line is that should the state of

Washington enter into a permit of this so rt and fail to protect the natural resource trust

rights and commit what under the law might be considered an invocable or irretrievable

commitment of resources that then for failure to uphold the trust rights that those

^'	 n	 f n	 f	 n f	 tha fed—I.manctal obligations- may well transfer t. the-state-of as ington from th , ........

government. I believe it's in the interest of the citizens of the state of Washington that

not he allowedto hannrn_ 'Thank you.
rr---

MW - Thanks Dirk.
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MW - I would like to call on Lynn Porter.

I'm Lynn Porter, I'm a member of Hanford Watch. I really identify with what this lady

said about feeling like she's walked into a meeting of a secret society-and I'm been

studying this issue for about a year-and-half now and I still feel that way. I'm -- I get the

-	 general- idea- -of what 
this thing is about, but I don't know enough about it to have any

opinions -- it sounds okay. What I do have an opinion on is recently -- and I think this is

r^.
fi?	relevant. Recently Hanford Watch held a public meeting at which Hanford

- -r~ - -- whistieblower Casey Ruud spoke. Casey has been inspector for the Washington State
S

ti

Department of Ecology for the last three years, really-has-a long history at Hanford.

When he spoke to us he was expecting shortly to go work for DOE, I don't know if that's

happen or not, but a lot of what he had to tell us was se riously disturbing. Basically,

- -- - -what he- said is that Hanford is not being cleaned up. He said there's some people there

who seriously want to do it and there's a lot of other people who seriously don't want to

do it. He said -- he's extremely frustrated because he goes out and finds situations that

need to be cleaned up and he has not been suppo rted by Ecology. He says Ecology is

not doing its job as regulator of DOE. He says his boss tell him things like -- "Casey

you're not being sensitive to the politics." And when he complains about milestones and

the Tri-pa,.y A^,ee^ ,ent not being met, they tell him, "Well, we don 't regard these

milestones as being cast in stone, and if we can meet them, fine, and if we can't meet

them within reasonable limits, we'
ll

 change them." That's a quote. It seems to me that

no matter how many times we amend the Tri-Party Agreement and how many permits

7
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you come up with -- if these thin gs aren't going to be enforced then we're up the

- proverbial creek. without the proverbial paddle and Lwould just hope that Ecology would

especially start doing its job. Thank you.

MW - Anyone else?

- -----Well  thank-you-very-much everyone for your comments. This has been very interestin g

and i think an enlightenment meeting. Again, we do have evaluations, if you would like
r

to fill them out and we will be meeting again in Seattle, tomorrow night at the Seattle

Center, Center House and the panelist here will be available t6talk informally and with

that I like to bring the public hearing portion of the meeting to close. Thank you very

much.

E:3
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HEARING

RCRA FACILITY WIDE PERMIT

SEATTLE, WASHINGTON

MARCH 31, 1994

The tape recorder failed at the March 31, 1994, Hearing in the Seattle Center House.

Therefore, comments of Mr. Marcus Ward, Seattle, Washington, the only person to offer

oral testimony, were lost. A letter was sent to Mr. Ward informing him of what

happened and offering to include in the record any written comments he might wish to

submit. As of July 13, 1994, he has not responded.

Panelists reconstructed the following summary from their notes of Mr. Ward's

presentation:

Mr. Ward expressed concern that the Depa rtment of Ecology have adequate autho rity to

conduct regulatory oversight at the Hanford Faci lity. He hoped that the Department

would be able to independently make decisions conce rning waste management without

delays due to approval by other entities, such as the Environmental Protection Agency.
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US Ecology, Inc. 	 C.OM f1 l: M T	 L)

3855 Athe rton Road, Suite 5	 p
Rocklin, CA 95765 	 ^Pp- __— y •^
916/624-9316 FAX: 916/624-7630  

-	 - --	 UU pCR Q 5 -i»t

March 31,_1994
RCRA PERMITS SECTION

1TC Fnnlno

Randall R. Smith_, Director
Hazardous Waste Division
U-.S.__ Environmental -Protection Aaencv

	

a
	 Region 10

	

a e3	 1200 Sixth Avenuerw r
- Seattle_ Washington 98101

P4^^

	

_,	 Dear Mr, Smith

US Ecolo
listed
permit f
Nuclear
nnlicv i

-	 from the

gy's low-level radioactive waste disposal facility has been
as Solid Waste Management -Units (SWMU) in-the-Draft RCRA
or the U.S. Department of Energy facilities at the Hanford
Reservation. US Ecology requests that you review the EPA
n this matter and consider removing the company's facility

f 1.nal Hermit.

- US -Ecology, - Inc. --("USE") operates-the low-level radioactive waste
("LLRW") regional disposal facility for the Northwest Compact
pursuant to the Low-Leval-Radioactive-Waste PA1icy Act ; as amended,
and State of Washington enabling legislation. The USE site is
licensed by the state of - Washington pursuant to its "agreement
state" authority delegated by the United States Nuclear Regulatory
Commission ("NRC") under §274 of the Atomic Energy Act. The USE
site also operates pursuant to a special nuclear materials license
issued by the NRC.

The USE facility is located on the Hanford Reservation. In 1964,
- -1, 003 acres-of- the Reservation was leased-by the federal government

to the state of Washington pursuant to a 99-year lease. In 1965,
Washington subleased 100 acres to US Ecology for the LLRW disposal
site. The United States Department of Energy ("USDOE") plays no
part whatsoever in the operation or regulation of the USE facility.

The USE- LLRW disposal site is regulated by the Washington
Department of Health ("WDOH"), pursuant to regulations promulgated
under authority of the Washington Nuclear Energy and Radiation
Control Act. These include regulations issued by NRC found at 10
CFR, parts 20, 30, 40, 61 & 70 and their Washington State
equivalents. The facility is subject to detailed licensing
requirements that are site specific and generally based upon the
regulatory requirements referenced above. The regulation of the
site by the WDOH comprehensively covers all site operations and
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includes the full-time presence of WDOH representatives at the
site. USE is in full compliance with applicable regulations and

-_	 license requirements and the facility presents no threat to the
--- --public health and safety. The site is subject to an extensive

environmental monitoring program approved by WDOH and i.Rc. Five
groundwater monitoring wells are sampled on a quarterly basis for
a wide variety of both radioactive and chemically hazardous
constituents. Per WDOH approval, USE has also installed vadose
zone monitoring wells to collect and analyze soil gas samples.
Vadose zone monitoring is being expanded to include both
radioactive and chemically hazardous constituents. The company is
currently negotiating with WDOH the terms of the site closure plan.

s^ The proposed closure plan as amended, will include considerations
related to the management of chemically hazardous waste
constituents in addition to radioactive constituents.

Pursuant to the Hanford Federal Facility Agreement and Consent
Order, the USDOE has applied for a permit to build and operate a
waste treatment facility regulated under the federal and state
hazardous waste programs including the Resource Conservation and
Rec;v^ry Ac*_ ("RCRA-" ) .- A draft permit has been issued by U.S. EPA
to USDOE for the Hanford facility. In the draft permit under
Section III. D. Corrective Action Requirements, thirteen trenches at
the USE LLRW facility have been included as solid waste management
units within the . permitted USDOE "facility". We are informed by

- - --------r S. ron that inclusion of these disposal trenches in the USDOE
permit will require an RI/FS pursuant to RCRA and potentially RCRA
corrective action activities at the site. We informed U.S. EPA
that USE is not a permittee under the USDOE permit, is not
controlled by USDOE in any manner, and the USE site is a fully
regulated facility under the Atomic Energy Act. Inclusion of the
USE site in the USDOE Hanford RCRA permit will require USDOE to
perform activities at the site over which it has no control and
will subject the site to conflicting regulatory schemes. We were
informed by U.S.-EPA that the-USE--site was included in the permit
based solely on an EPA "policy" interpretation of the term
"facility". Furthermore, it was made clear to us that U.S. EPA
would not be proposing any regulation related to the USE facility
if USDOE had not applied for its Hanford Reservation RCRA permit.

Since the interpretation of the term "facility" determines whether
the USE facility is included in the USDOE permit, that definition
should be examined. U.S. EPA defines the term "facility" in the
Federal Register (50 Fed Reg 28702, 28712, July 15, 1986)

"The term facility is not limited to those portions of an
owner's property at which units for the management of
solid or hazardous waste are-located-, but rather extends
to all contiguous property under the owner or operator's
control." (emphasis added).
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U.S. EPA has issued a "policy" interpreting the term "facility" in
the context of a permit application by a federal government agency
that includes all contiguous property owned by the federal agency
without regard to whether the agency has control over the property.

U.S. EPA has repeatedly noted that including all contiguous
property owned by a federal agency in its hazardous waste permit

- may not be advisable because the federal agency may have no control
_	 over all contiguous property, and may not have authority to require

on candurt _nanage _waste _management activities on privately operated

	

Ln	 land or on land owned by other federal agencies. Furthermore, U.S.

	

C*-	 EPA recognized that such a policy may require the inclusion of huge7 ••^^^	 P	 Y Y	 e4 	g
	- 1 -	 tracts of federally owned land in a hazardous waste permit by a

	

L9	 federal agency that should only cover a very limited area actually
used for the management of hazardous waste by the agency. (See 51

v`s Fed Reg 7727, March 5, 1986). In response to these concerns, in
1986 U.S. EPA issued a notice of intent to propose rules regarding
this issue (51 Fed Reg 7723, March 5, 1986). Despite U.S. EPA's
announcement that rulemaking is necessary on the interpretation of
the definition of "facility" for hazardous waste permit

__------_ n 1 r_t}nns by f°cd@rai -agencies ,- no action has been.taken to begin
the rulemaking process since that announcement in 1986.

USE has asked U.S. EPA representatives whether the policy in
question was ever intended to include a privately operated LLRW
disposal facility licensed anal--regulated-under the Atomic Energy
Act in a hazardous waste permit sought by a federal agency. U.S.
DOE has clearly expressed its opinion that the USE facility should
not be included in the permit. USE agrees that it makes no sense
to subject the site to conflicting regulatory schemes that would
add no additional margin of protection to the public or the
environment when the site is already operating under a complete and
aggressive regulatory program.

The purpose of this letter is to request your thoughts on this
matter and a meeting with you to explore whether the U.S. EPA
policy concerning the definition of "facility" for federal
government agencies should be applied to the USE LLRW disposal
site. Please note again, all parties agree that, but for the USDOE
application for a hazardous waste permit, none of this proposed
U.S. EPA activity would be directed at the USE LLRW facility.
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Thank you for your consideration of this matter. We look forward
to hearin7	-.^ frnm you in order to schedule a meeting to discuss this
Situation.

Sincerely yours,

;au4 ^e-
Ronald K. Gaynor
Senior Vice President

RKG:dmh

cc: Dan Duncan, U.S. EPA Region 10
Dean Ingemansen, U.S. EPA Region 10
Dan Silver, WA Department of Ecology
Joe Stohr, - WA Dept. of Ecology
Clifford E. Clark, U.S. Dept. of Energy
Barry Bede, US Ecology
Stephen Travers, American Ecology
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-April 5, 1994

VIA_rACSI2aLA

	

s-° 	 Mr. Ilan Duncan	 _CX
-q. _.	 - -------_ _ s. ai1v 

Z.
	 me11ta1 Protection Agency

	

`^
	 Region to (RN-106)

E•°	 1200 Sixth Avenue

Seattle, Washington 98101

E	 RE: Extension of Public Comment Period
Hanford Facility Wide Permit.

Dear Hr. Duncan:

The puspo-se __of- this -letter is to request a 30 day extension of
the public comment period for the Hanford Facility wide Permit
("Permit' )_ The request is made for the purpose of preparing
detailed comments with regard to the major changes made in the
treatment of the cleanup of the US Ecology low level radioactive

----	 wf'ca.°atc d-*p jsal facility.

The extension is requested because of the extra time needed to
to - the significant and precedent-setting

issues associated with the manner in which US Ecology is included
-- ---- in the federal.-permit' "' so the regulatory approach employed in

the Permit is very different from that set forth in the 1992 draft
Permit. In the draft permit, the agencies proposed to clean up the

--	 - - - US Ecologyfacility under the Model Toxics Control Act. Now, the
agencies propose to defer to the state Department of Health. The.
Department of Health is not a party to the Hanford Federal Facility
Agreement and Consent order, thus it is unclear what authority,

procedures and processes will be applied to assure
proper cleanup. In our review of Department of xealth files and
authorities, we have been unable to locate cleanup standards,
cleanup procedures, or opportunity for public review and comment.
we will require additional time to respond to this significant
change in the Facility Permit and gather additional information.

B W_1i`024M_CT!
swnte

FAQ_ (x6) Ga8.7699
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Thank you for your prompt attention to this request. Please
call me at 206 628-7628 if you have any questions.

Very truly yours,

M WRTGHT TREK&=

Lynda L• Brothers
?i

CC.* Gary Robertson

w.°v ^WMC•`^wr.LIR
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Joe Witr-a4

Nuclear and Mixed Waste Manao_ement Prooram

Deoartment of Ecoloa_v

F.O. Do;- 476C)i1

L7lvmp ia. WA 98504-7600

Dear Mr Witczai:.

I was encourau_ed last year when I heard the Washington State Governor and

the Secretar y of DOE pledoe to be more reasonable and cost effective in

conducting business in the clean-uo of Hanford and in the execution of their

responsibiities to protect human health and the environment. However, I was

-	 extremely disappointed to see that the philoso phy of being more cost effective

and focused on ciean-up and protectin. q human health and t^:e environment was not

implemented in the Hanford Site-wide Permit. As a tax payer, I am tired of

seeing my taxes increase and receivinq no benefit; hearing that there is not
enough money for schools, health care, improving roads and parks, but there is

money to spend two nears to compile a document that over regulates by imposing

requirements that will do little, if anything, to improve human health or the
,'Yl.	environment by cleaning up Hanford.

Would you plea. =_e help me understand Ecoioov's position and why Ecologv

feels this permit is in the best interest of the public from the ooint of view

of a tax paver and an interested oarty in Preservinc human health and the

environment:

-	 1) Provide reaed wary citations-for eaeh reoure^;en t_-n the permit, Tt

aoDears to me t-ha-t - - there arc a n u mber -at renuud rements that do not have a
requlatory foundation. Especially focus on citations showing that interim

' .	 status unit= and Generating units 
should be =-_!.Jb iec t to the permit as

currently imp lied.	 This will be particulars." helpt!_rl to me since I am not

w— h the reQuIa t ions as Ecolcgy•

1) - Provide reouiator y and cost benefit lustificatlon for section lI.U.,

"Mappin q of underground Piping". Even-if the WA's;-17=-7-CII -806 just-ili^d
this requirement (which 1 do not believe it does), please demonstrate 

t
he

benefit to human health and the environment of spendinG_ over $50 million
dollars to oreoare maps of the 200 east and 'west areas where waste tanks

remain in the ground and why preparing the maps should be a priority

y	 before determining the future land use or removin g the tanks and

I ,.7	 associated waste. Will the 200 east and wes ,- area=_ ever be cleaned up so

- -----they can be released unconditionally to the p ublic	 Will the associated

waste tanks (especially the single shell tanks) ever be completely

-	 - - rsmaved 7 14 , 11- the materials in the burial G r ounds be removed^ Show how

spending resources to prepare a set of maps (paper) would be more
--	 beneficial than doing-the actual cl«n-up. Demonstrate why a set of maps

( 15o million) is a beneficial requiremen*- to me, t'ne tai: payer.

There are g enera.': requirements in this permit which are subject to
interpretation of the individual regulators and are particularly

- ).^`_ ; -- vul - nerable - to - over --regulation resultin^y-ir;.. _ t tle nr nn_ henPtit to taxI	 c..
IJ	 payer resources. The Permit is riddled wit• such requirements. Provide

an evaluation of each such statemen t in the permit and show how such



cs-.
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requirements are cost effective and necessary for the actual clean -up

wort::.

For example, II.i.1. requires the Fermittee to "... record all information

-	 - -	 referenced in this-Permit in the Facility Op erating Record within seven

(7) worring days after the information becomes available." This will lead

to development of paper and acministrative systems to assure the

requirement is met and regulators focusin g on the development of the

pap er, i want my tai: dollars to be focused on clean up, not producing a

lot of paper for which Ecolo gy will have to hire additional people to

assure is being produced and properly filed.

Another- enample -is II.-E. 4 : ..-which requires _the -_Per mi t t oc.. to-"... provide

notification of availability to the Department of all data obtained within
thirt y (70) days of receipt b y Fermittee ...	 Again, this requires an
administrative system to be developed by tie Fermittee and Ecology and is

just a waste of tai: payer mone y with no benefit to human health or the

environment.

4) There are a number of instances in the Permit, like II.C.1., where a
regulatory citation is made and then it appears like additional

requirements from the regulations are added (sections 1I.C.2. through

II.C.4.`. Provide justification for the increased requirements. For
example, demonstrate why providing training within TO days of hiring

{	 improves human health and the environment more than the 5 month

requirement already In the WAC. Also, show how training staff that does

not work at TSD unit=_ (like those who work: at the Federal Building or
other down town offices, especially the clerical staff) improves human

health and the environment. It costs my tax dollars to provide training.

I believe it would be more beneficial to human, health and the environment
to ci .e r:mo se resources to the schools to better edu cate children than to

spent it to train clerical s t 2.ff in a. d owntown office to handle waste.

in onckusion,-tie hanford Site-wine Permit should apply onl y to the TSD

units wher e the Fart E is p art of the permit and address onl y those areas that

should apply to all the TSD units. Specific requirements should be found in the
- Permits. -	 -ir,davi^ual, ttri r SoeL ;s ;r Far-t F Permits. - i^Isg , the cite-wide Permit should

reference the WAC requirement. Any additional or modification of the

requirements should follow. A cost benefit justification should clearly
demonstrate that any requirements above those already in the regulations improve

--

	

	 human health - and thee environment -and --shout-d be directed at clean-u p , not
generation of paper work and administrative systems.

In short, the permit should be prepared to protect human health and the

environment while ensuring that tax payer resources are properly used by not

over reg ulating or over development of administrative systems but by focusin g on

clean-up.

Sincere

l

l y

L

red LeBaron
Joi S. Taft

Kennewick, WA 99337
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Mr. Chuck Clarke
_- -__--- --Regional Administrator

U.S. Environmental Protection Agency
Region 10
1200 Sixth Avenue
Seattle, Washington 98101

Ms. Mary Riveland, Director
State of Washington
Department of Ecology
P.O. Box 47600
Olympia, Washington 98504

Dear Mr. Clarke and Ms. Riveland:

HANFORD SITE COMMENTS ON THE SECOND DRAFT OF THE RESOURCE CONSERVATION AND
RECOVERY ACT PERMIT FOR THE TREATMENT, STORAGE, AND DISPOSAL OF DANGEROUS

WASTE FOR THE HANFORD FACILITY

The U.S. Department of Energy, Richland Operations Office (RL), Westinghouse

-Hanfor6 C-0n+pany -(WHC), and Pacif i c Northwest Laboratory (PNL) have jointly

prepared andare-formally-submitting the enclosed document entitled "Hanford
Site Comments on the Second Draft of the Resource Conservation and Recovery

-	 --- - -	 - Act (RCRA) Permit for the Treatment, Storage, and Disposal of Dangerous Waste
for the Hanford Facility" (hereinafter termed the Comment Document). The
Comment Document was prepared in response to the sixty-day public review

---	 -- -- -period initiated on February 9, 1994, and is being submitted to meet the
ti 	 of	 c_-	 P	 d	 CFR Part 126 and-	 resprespective- obi-lga^rons o, RL, ur^,.., and 	 Lan ..2r 40	 n-.....

.er ire ene e^nrc^	 ••••••
Wlil. 1 / J — J VJ-0Y V ^O J .

The Comment Document builds on the five review criteria and the comments on

-	 the-first-draft of-the -RCRA Permit submitted to the State of Washington
Department of Ecology (Ecology) and the U.S. Environmental Protection Agency
(EPA) on March 16, 1992. These five review criteria include: (1) Consistency
with the Hanford Federal Facility Agreement and Consent Order (Tri-Party
Agreement), (2) Regulatory Authority and Requirements, (3) Appropriate Level
of Control, (4) Consistency of Regulatory Requirements, and (5) Management
Efficiency and Cost Effectiveness.

The second Draft Permit shows a substantial improvement over the first draft
of the RCRA Permit. However, several areas of concern still remain and
acc^u t-fEr--the-c-omments included-in the current. submittal. Key Comments,
resulting from the application of the aforementioned five review criteria, are
organized under one of the following comment categories: (1) Regulatory
Interpretation, (2) Cost and Management Efficiency, and (3) Waste Movement.
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The Comment Document is organized into Key Comments and Condition-Specific
Comments associated with each Key Comment. Also provided for each
Condition-Specific Comment is a detailed-discussion of the actions requested
to be taken by the regulators in finalizing the Permit (including specific
Permit language), and the justifications upon which the requested actions are
based.

On April 1, 1994, representatives from RL, WHC, and PNL met with Ecology to
--- discuss - our -Key - Comments.-- *e--beaafve-S i gn ifirA n t prngrpss was made in

obtaining an understanding by the Ecology staff of the issues associated with
these comments.- -We also reconfirm our commitment to continue to work with you
in an effort to resolve these issues in order to avoid exercising the appeal
process, if possible. We look forward to meeting with your staff on April 15,
1994, to begin discussing issue resolution details.

Qi

We are aware that you have targeted a
final Permit. in accordance-withr tire
days - after- the issuance date to file
conditions. We understand that those
become effective in mid-July 1994.

mid-June 1994, issuance date for the
regulations, the Pe-r-m ittees have -th i rty
n appeal of any of the Permit
conditions that are not appealed will

We have questioned the regulatory basis for several of the Draft Permit
d •	 +tia+ reresent a nn *titularly significant scope increase. For--- tEr -lt-i C ps ^uo^ 

represen
t ,....

example, mapping and marking, and facility wide groundwater monitoring costs
are currently estimated at S50 million and S800 million, respectively, over
the life of the Hanford Site cleanup. Financial instruments to provide
closure and post closure assurance and liability protection for a $7 billion
closure program would also be extremely costly. We believe that these three
elements, and other elements of the Draft Permit, are candidates for
regulatory streamlining as specified in the Cost and Efficiency Initiative

tl ..,....	 ,^u^ a^ a wlul LIIC January 199	 amendment of the Tr1-Party
Agreement.

As discussed in the April 1, 1994, meeting, we also need to agree on an
approach to handle changes to RL contractors including the transfer of
management responsibility for environmental restoration from WHC to Bechtel
Hanford, Inc. on July 1, 1994. We are pursuing options regarding this need
and will be ,prepared to discuss some of these options-at our _April 15, 1994,
meeting.

We will - continue to support open and responsive communication with you as your
organizations- address -review- comments rereived-on the second Draft Permit. We
believe such communication over the last few months contributed to the
significant improvement in the second Draft Permit issued for public comment,
and would also benefit Permit finalization. Furthermore, we will continue
regulatory streamlining discussions with you and your staff in support of the
Cost and Efficiency Initiative.
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If you have questions regarding the contents of this letter or the enclosure,

-- -	 -please contact- Mr. S. H. Wisness-o€ RL on 370-5441, Mr. W. T. Dixon of WHC on
_ f	 Ofl

376= 0428; -or Dr--I. D. Chikaiia or 
P
r

11
ive on 

3
i
Tf
o-

O
ce

O
^7.

Sincerely,

John D. Wagone
Rte'	 Manager

w	 EAP:CEC	 DOE Richland Operations Office

c—^

^; '	 Q  c1, i 11't M
ra	Dr. A. L. Trego, Pres dent

Westinghouse Hanford Company

6;_
W. R. Wiley, Director

Pacific Northwest Laboratory

r. .1 /`^ /1f 11YC

Hanford Site Comments

-cc Wend;
J.	 Atwood
D. H. Butler, Ecology
D. C. Nylander, Ecology
J. J. Witczak, Ecology
M.	 Jaraysi, Ecology
D. L. Duncan, EPA
D. R. Sherwood, EPA
C.	 Sikorski,EPA
R. F. Smith, EPA

cc W/
T U

H. T.
H. E.
R F

S. M.
E. S.

o encl:
LL11._ll_	 O\IIUlkalla, rn^
Tilden, PNL
McGuire, WHC
Larch WNf

Price, WHC
Keen, BHI



THIS PA Gi "E: f N" 'T z: i', ŵ T' "0 N A L LY
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HANFORD SITE COMMENTS ON THE
SECOND DRAFT OF THE

RESOURCE CONSERVATION AND RECOVERY ACT PERMIT
FOR THE TREATMENT, STORAGE, AND DISPOSAL OF DANGEROUS WASTE

FOR THE HANFORD FACILITY

This document contains the joint comments prepared by the U.S. Department of Energy
(DOE), Richland Operations Office (DOE-RL), Westinghouse Hanford Company (WHC), and
Pacific Northwest--Laboratory--(PNL) (hereinafter termed the-Commenters) on tke-second
Draft of the Resource Conservation and Recovery Act (RCRA) Permit for the Treatment,
Storage, and Disposal (TSD) of Dangerous Waste for the Hanford Facility (hereinafter
termed the Draft Permit). The Draft Permit was issued for a formal 60-day public
review on February 9, 1994. In accordance with this formal review process, and to
meet the respective obligations of DOE-RL, WHC, and PNL under 40 CFR Part 124 and
WAC 173-303-840(6), these joint comments are submitted to the U.S. Environmental
Protection Agency (the Agency) and the Washington State Department of Ecology (the
Department) to be formally entered into the Administrative Record.

The joint comments are based on a review of both the Dangerous Waste (DW) Portion and
-the -nazardous--and Sol-id Waste -Amendments--(NSWA)-Portion-of- the Draft Permit; the
accompanying-Department'-s-1992 Fact-Sheet and-1994 initial ResRonsiveness Summary and
Revised Fact Sheet, the Agency's Responsiveness Summary and Fact Sheet, Draft Permit
attachments, and other RCRA permits issued in the state of Washington and the
Agency's Region 10. The joint comments build on the five review criteria and
ct)mments-previously submitted to ttre-Bepartmeist and the Agency on March 16, 1992, on
the first draft of the RCRA Permit. The second Draft Permit shows a substantial
improvement over the first draft of the RCRA Permit. However, several areas of
concern still remain and account for the comments included in the current submittal.

The DOE-RL, WHC, and PNL look forward to continuing to work with the Agency and
Department to prepare a final Permit that will assure compliance; satisfy the
Lri s̀s£^i'8-u^	 r^prp$rtt`^3ji':=:^Rhlf^?t5 r^?:-: _cc iiient operation; and
f-i.nally=,= ablew €^m^^letion -af r.h¢-c'^$nup mi}estenes on the Hanford Site. The_.._

-- - -- Commenters -mai n -committed to safe operation and prompt and efficient cleanup
Hanford Site.

the

of the

COMMENT CRITERIA

This section includes a brief discussion of the five criteria used to prepare the
joint comments. The underlying basis for all these criteria is the need to protect

--

	

	 human health and the environment, but in a manner that is as cost effective as
possible so that cleanup dollars are used efficiently. Implicit in this approach is
the assumption that the "regulations themselves are generally sufficient to protect

-- --	 human health and the environment" [Chemical Waste Manaqement, RCRA Appeal No, 87-12
-.- -	 -(Ma; 27, 1988) (Comment Attachment 2)]. Thus, the Commenters request that any

conditions in the Draft Permit that go beyond the regulations or affect management
efficiency be carefully reevaluated.

These joint comments are based on one or more of the following five criteria.

940407.1400p (6)
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• Consistency with the Hanford Federal Facility Agreement and Consent Order

The Permit must be consistent with the Hanford Federal Facility Agreement and Consent
Order (FFACO). The FFACO is the gcverning document for all cleanup and RCRA
(42_USC 6901 et seq.) Dermitting on the Hanford Site. This is an agreement that

-- binds-the Department, the Agency, and the DOE-RL to actions to comply with RCRA, the
Comprehensive Environmental Response, Compensation, and Liability Act [CERCLA
(42 USC 9601 et seq.)], and the State of Washington Hazardous Waste Management Act
[HWMA (RCW 70.105)]. The Permit conditions must be consistent with the provisions of
the FFACO. All schedules of compliance must be maintained and controlled in the
FFACO to ensure proper consistency and prioritization of work. The Permit conditions
must not place the DOE-RL, through its own actions, or those of its contractors, in a
position where the conditions of the Permit only can be met by a violation of the
FFACO.

-;	 Regulatory Authority and Requirements

y ĝ"	 Each Permit condition must be based on clear regulatory authority and must be
r	 consistent with existing regulatory requirements. The applicable federal and state

_regul_at-ions-are comprehensive_and_complex. These reaulations cannot be changed by
the Permit conditions and cannot be exceeded except where it has been demonstrated
that it is necessary to protect human health and the environment. The Permit must be
consistent and within the bounds of the existing regulations. The Permit should not
be viewed as a means of making regulatory changes without going through the
rulemaking process.

• Appropriate Level of Control

The Permit must reflect an appropriate level of regulatory control. The Department
and the Agency should regulate, not 'manage', the Hanford Site. The DOE-RL and their
contractors must retain flexibility to comply with the Permit efficiently, without
seeking approval from the regulators for every small change in operations. To do
otherwise is to impose a level of regulatory control that is inappropriate and
exceeds-that- of otfrer facilities-throughout-the-state rind-tile Agency'sRegion 10. A
management practice or voluntary activity should not be unnecessarily incorporated
into the Permit, thus making any change in the practice or activity subject to
Department or Agency approval, and any deviation a potential violation of the Permit.
To apply this criterion, the Commenters reviewed and incorporated previously approved
provisions and conditions from a number of Region 10 final status hazardous waste
permits from inside and outside the state of Washington. In preparing comments, it
was assumed that the Permit would be developed in a comparable manner.

• Consistency of Regulatory Requirements

The Permit should be consistent with other RCRA permits. Any permit necessarily
contains site-specific requirements, but the general provisions that must be in all
RCRA permits issued by the Department and the Agency should not discriminate against
the Hanford Facility compared to other facilities throughout the state and the
Agency's Region 10. This assumption is consistent with policy statements made by
Department representatives at the recent Hanford Summit (September 1993) (Comment
Attachment 3). The Commenters believe that the size of the Hanford Facility, and the
variety of TSD activities occurring thereon, do not create a presumption that these

__act<i-viUes-arR-more	 pl-comex-or__hazardous than other TSD facilities. The Permit
should not establish conditions not previously required in other Department or Agency
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permits unless substantive justification is provided in the responsiveness summaries
and fact sheets.

• Management Efficiency and Cost Effectiveness

The Permit should not impose more costly methods to meet a regulatory requirement

- - when -another -management -practi-ce-zau TiLkr so more efficiently. When two management
practices are equally protective of human health and the environment, efficiency and
cost effectiveness should be a determining factor.

This criterion is consistent with recent discussions held during negotiations
supporting the Fourth Amendment of the FFACO (January 1994). In these recent FFACO

negotiations', the DOE =RL, the Depar'tmen't, and the Agency agreed to a Cost and
- -Management Efficiency Initiative (Comment Attachment 4). In Commitment 6 of this

{F= - initiative (Regulatory Reform);-the--three pares 	 te agreed tha many inefficiencies in
Hanford Site operations are driven by overly conservative interpretations of

--"`^--- --env ironmental--requlations-and by functional redundancies and procedural duplication
e	 in the implementation of these regulations. In addition, the three parties

collectively agreed "to initiate programs designed to identify areas for continuing

improvement  if reducing costs,_ streamlining sched0es; -and-develop-ing appropriate
# __---_- 	 of wnvL fir - ove^^^iinn of llanfnrd 1 ,z rl panlln miSS1nn "scope s u, flc,^	 _.. 	 ....__._...

c

KEY COMMENTS

Key comments, resulting from the application of the aforementioned five criteria, are
organized under one of the following comment categories: (1) Regulatory
Interpretation, (2) Cost and Management Efficiency, and (3) Waste Movement. Table 1
provides each comment category and key comment, a summary statement of the action
requested to be taken by the regulators to address each key comment, and the
identification of the affected areas of the RCRA Permit related to each key comment.

Attachment 1 of the Hanford Comments provides condition-specific comments associated
-with each key commient. Also provided for each condition-specific comment is a

--- - --- detailed discussion of the actions requested to be taken by the regulators in
finalizing the Permit (including specific Permit language), and the justifications
upon which the requested actions are based.

• Regulatory Interpretation

-	 The-Regulatory-Interpretation--comment-category-represents-areas-where-the-Commenters
considered interpretations by the Department or the Agency (in either the Draft
Permit or the accompanying responsiveness summaries and fact sheets) to extend beyond
the original intent of the regulations or to involve interpretations inconsistent
with other regulatory decisions of a similar nature. This category encompasses the
-following--comments: (t)- Permitting-Approach,-^2) Regulatory Agency-Authority,

--- - - -- -(-3)- Juri-sdc-t-ion Over Radioactive Materials, (4) Permittee Responsibilities, and
-- -------------(5)-- Financ i al -Assurance -and liahility Prnvicinnc.

Permitting Approach. The Department has issued a Draft Permit for the entire Hanford
Facility using an approach that extends additional costly regulatory controls for
TSD units over areas located between final status TSD units. There is no regulatory
authority for such a 'hybrid approach' or an 'umbrella approach' that purports to
include interim status activities under the final status standards or that purports
to regulate activities not related to the final status TSD of dangerous waste. The
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Permit must be explicit in the scope of coverage; this scope must be limited to the
TSD units that meet the criteria for receiving final status pursuant to

--WAC i7330's=805(8)(c)-acrd-WAC-1-73=303-84C(i), -and be-consistent with the definition
of "facility" contained in the RCRA and Dangerous Waste Regulations
(40 CFR 270.1(c)(4) and WAC 173-303-040, respectively).

In its Responsiveness Summary, DW Portion (General Comment 49, pages 56-57), Ecology
has pointed to no independent state authority to issue an 'umbrella' permit. The
Department relies instead on the FFACO. Section 6.2 of the FFACO Action Plan cites
40 CFR 270.1(c)(4) as the authority to issue the Permit, and it clearly contemplates
a unit-by-unit approach, not an 'umbrella' permit. The reference to
40 CFR 270.1(c)(4) in the FFACO indicates the intent of the parties to issue the
Permit on a unit-by-unit basis, and Ecology has not indicated any state authority to
proceed on any other basis.

	

c.F-.	 The WAC 173-303-806(1) indicates that a permit applies only to final status
facilities. The "facility" as defined in WAC 173-303-040, is the area "used for...

	

cam;	 storing, treating or disposing of dangerous waste." This definition is different

	

r~^	 from the definition of "facility" for corrective action and the definition of

	

=`	 "on-site." The general facility standards in WAC 173-303 do not indicate that they
apply-to "on-site" areas that are not part of a TSD "facility."

With respect to extension of the Permit to interim status facilities,
40 CFR 270.1(c)(4) is explicit in providing that "the interim status of any TSD unit
for which a permit has not been issued or denied is not affected by the issuance or
denial of a permit to any other unit at the facility." inclusion of an interim
status TSD unit in the Permit should happen only when a final action is taken on a
Part B permit application as specified in WAC 173-303-805(8)(a). There is no
regulatory requirement or authority to include an interim status -urrit -that is closing
under interim status in this Permit.

In their Responsiveness Summary, DW Portion (General Comment 71, page 72-73), the
Department relies on Section 5.3 of the FFACO Action Plan, which states that interim
status units will be closed in accordance with WAC 173-303-610. Since the federal
closure standards (Subpart R) are incorporated into WAC 173-303-400, this was clearly
an agreement by the FFACO parties to apply the stricter closure standards of

-- --- WAC 173=303-610.--It does not indicate that the parties agreed to the procedures of
WAC 173-303-610 -- specifically, approval of the closure plan by incorporation into
the Permit. This is indicated 'oy, the-phrase "irrespective of -permit status," which
indicates that interim status-units 'mould remain as-such at-closure. It is-also
indicated by Figure 6.2 of the FFACO Action Plan, which lays out the closure process
and indicates that no permit action is needed to approve a closure plan, except for
closure as a landfill.

The Commenters also disagree with the Department's statement in the Responsiveness
Summary, DW Portion (General Comment 71, pages 72-73), that the permitting process is
more efficient if all TSD units are addressed in one document. This approach already
has created delays of over 2 years in the commencement of closure for some TSD units,
while the Department has been in the process of 'approving' the closure plans through
inclusion in thePermit. Handling interim status closure plan review and approval
independently of the final status permit process will - allow for more efficient
paperwork for these closures, facilitate timely and informed public comment, and will
prevent the final status Permit from becoming unduly large and complex. It also will

-- ---- ----a ll-ow changes tithe _processed-_to -cLosurP- plans In ^more- reasonable- -and -Expeditious
- manner without having to amend the final status Permit for every such change. Thus,
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handling interim status closures outside of the Permit will enhance management
efficiency and cost-effectiveness of Hanford Site cleanup.

Regulatory Agency Authority. The Draft Permit imposes conditions that exceed the
regulatory requirements of WAC 173-303. In most cases, the basis for exceeding these

[$	 requirements is insufficiently addressed in the Responsiveness Summary, DW Portion.
- -1t is clearfrom the-many-deviations from the regulations and prior permits that the

Department has asserted omnibus authority pervasively, often without sufficient
justification as to why additional regulation is "necessary to protect human health
and the environment". The omnibus clause [WAC 173-303-800(8)] does not give the
Department unfettered discretion to go beyond its own regulations. Interpreting
identical language in 42 USC § 6924(a), the U.S. Environmental Protection Agency
(EPA) Administrator has held that

C=1	 [T]he regulations themselves are generally sufficient to protect human
^s

_	 - health and the environment. It is reasonable to presume that they do so in
any given case unless there have been material changes (e.g., in

V	 - --technology) after the-regulations were-promulgated or other special
circumstances exist. Otherwise, the omnibus provision could be used to
force a complete reconsideration of the entire regulatory scheme in every
permit proceeding, thereby undermining the finality of the regulations and
jeopardizing the entire permitting process. (emphasis added) [Chemical
Waste Management, RCRA Appeal No. 87-12 (May 27, 1988) (Comment
Attachment 2)].

- - --- Thus, where the regulator uses its omnibus authority, the Department or the Agency
must acknowledge that fact and articulate a reason why the existing regulations are

---,--inadequate-,to,__protect human healih,and the environment. -For example,-the EPA's
omnibus authority has been used and upheld where proposed regulations or generally
applicable guidance documents filled a gap or interpreted the existing regulations.
A ger^al-desire to 'i,;,prove' the existin g-=regulations is insufficient; so is a
conclusionary assertion that the Facility is a special case.

Attachment 1 - points out where the Department has deviated from the-regulations
-	 --- without a justification based on protecting human health and the environment.

Omni-bus -authority should -be-- used-sparingly -and-onl
y
 -when-i-t car. be justified as

necessary to protect human health and the environment. The liberal use of the
omnibus authority in the Draft Permit has resulted in conditions where the Department
is 'managing', rather than regulating, the Hanford Facility.

---	 - - Jurisdictiin Over Radioactive Materials. in the Responsiveness Summary, DW Portion
_^-evneral_Comment-69 r--Rages 70-71,--the-Department is attempt ing,to assert regulatory
authority over the radioactive source, special nuclear, and byproduct material
components of mixed waste. The Department's position is in conflict with the

-- ------- requirements-of federal !aw as defined by the Atomic Energy Act [AEA (42 USC 2011)]
and further supported by legal decisions, Agency policy, and other responsiveness
summaries issued by the Department.

-_	 The inappropriateness of any state effort to assert authority over radioactive
materials is dictated by the exclusion of source, special nuclear, and byproduct
materials from the definition of solid waste set forth at RCRA § 1004; the overriding
and preemptive AEA; RCRA § 1006(a) (the inconsistency provision); DOE's Byproduct
Rule (_10 CFR 962); the - EPA- Notice_Regarding_ State Authorization (51 FR 24504, July 3,
1986); the EPA Notice on Clarification of Interim Status Qualification Requirements
for the Hazardous Components of Radioactive Mixed Waste (53 FR 37045, September 23,
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1988); the State's recognition of possible preemption in its HWMA, RCW 70.105.109;

-- -- ---the:Jimitati-ons of the waiver-of-sover-eign immunity in Section 6001 of RCRA to
materials falling within the RCRA definition of solid waste (thereby excluding
source, special nuclear, and byproduct materials); and the FFACO.

This subject was evaluated previously and formally addressed in the negotiations to
the FFACO. The resolution incorporated into the FFACO recognizes the distinction
between hazardous waste subject to the RCRA and radioactive waste subject to the AEA.

- The Commenters contend teat-the FFACO and federal law must be followed. By federal
law, the DOE must retain jurisdiction over the source, special nuclear, and byproduct
material components of mixed waste in accordance with the AEA. However, the DOE-RL

---- ------i-ntends to--work-with--the-Department and the Agency in a cooperative manner in the

1	 development of any future regulatory programs that apply to radionuclides.

Permittee Responsi bilities. The Draft Permit identifies as Permittees the DOE-RL
s., (Owner/Operator), WHC (Co-operator), and PNL (Co-operator). The definition of

"Permittees" and the delineation of responsibilities in the Draft Permit would
properly hold WHC and PNL responsible for all activities subject to the scope of the

-,

	

	 Permit within their respective areas of control. This language distinguishes the
responsibilities of the Permittees and should not be confused by inaccuracies in the
Responsiveness Summary, DW Portion (Title Page, pages 94-95).

In the Responsiveness Summary, DW Portion (General Comment 6, pages 27-28; Title Page
Comment, pages 94-95; and Definitions Comments, pages 102-103), the Department has
misidentified WHC and PNL as "operators" and has indicated that the standard from
RCRA and Chapter 70.105 RCW is that "persons responsible for the support operation of
a facility can be held liable as operators." The Commenters are not aware that the
term "operator" is defined in either RCRA or the state statute, Chapter 70.105 RCW.
However, the term is expressly (and identically) defined in the implementing

- -	 regulations for those statutes, and it is not the definition used by the Department.

In 40 CFR 260.10 and WAC 173-303-040, - "operator" 1s defined as the person responsible
for the overall operation of a facility. WHC and PNL have certain operational
responsibilities at the Hanford Facility, such as waste analysis, waste handling,

-	 monitoring, container-labeling,-personnel- training, and recordkeeping. Neither WHC
- --nor-PNL contractually ar€ responsible for the overall operation of the Hanford

-

	

	 Facility. The DOE-RL;-the -Department; and the Agency previously have agreed in the
FFACO that the United States through the executive agency of the DOE-RL owns and
operates the Hanford Facility.

The Federal Acquisition Regulation (48 CFR Chapter 1) further defines and limits
contractor management authority and responsibility. The contractors do not have
unilateral authority to make controlling decisions that affect the overall management
of the Hanford Facility. The contractors are without contractual or legal authority
to set, control, provide or require the funding actions, budgetary actions, and
functions associated with overall facility management and control. The Department's
position in the Responsiveness Summary, DW Portion (General Comment 6, pages 27-28;
Title Page Comment, pages 94-95; and Definitions Comments, pages 103-104), is
contrary to the respective contracts between the DOE-RL and the contractor Permittees
(refer to the WHC and the PNL contracts with the DOE-RL in Comment Attachments 5
and 6, respectively).

Financial Assurance and Liability Provisions. The Draft Permit does not address the
financial assurance and liability provisions of WAC 173-303-620. However, the
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Responsiveness
misinterprets
Contractors.
alia:

Summary, DW Portion (response to Condition II.H.1., pages 181-182),
both the law and the relationship between the DOE-RL and its
In the Responsiveness Summary, DW Portion, the Department states, inter

"The Department agrees that Federal governments (sic) are specifically
exempt from the financial assurance requirements in WAC 173-303-620.....

The Department disagrees with the Commenter that the requirements of
- - -	 VAC 1.73-303-620 are not applicable to +hei r contractors....^ .

-	 -	 -	 WAC 173-303-620(1)(b) specifically states that although State and Federal
governments are exempt, 'operators of facilities who are under contract
with the state or federal government must meet the requirements of this
section."'

k 4?
_ > This Department position misinterprets both the law and the relationship between the

COE=RL and its contractors. The parties have agreed in the FFACO that the DOE-RL is
the owner and operator of the Hanford Facility. As previously noted, the

c--^-__- responsi-bili-ties of-WHC and-PNL are limited: therefore, the exem ption in

WAC 173-303-620(1)(c) a pplies to the Hanford Facility and the requirements of
WAC - 173-303--620-ar-e not_app-licabl-e, - The DOE-RL has accepted the role of
owner/operator with a commensurate commitment and responsibility to clean up the
Hanford Site including_ closure of TSD units. To require the same financial assurance
from contractors, the burden of which would ultimately lie with the -DOE-RL, would

-impose - an undue burden upon - ttfe -federal government. This would be discriminatory to
the interest of the federal government as represented by the DOE-RL when compared to

--other state or federal operators and would make it difficult for the DOE-RL to obtain

contractors for site activities.

Alternatively, the Commenters request that the Department recognize the status of
DOE-RL as owner and operator and that the financial responsibility provisions of the
DOE-RL contracts with WHC and PNL in combination with the indemnification provisions
of the Price Anderson Amendments Act of 1988 (42 USC 2010 et seq.), meet the
financial assurance and liability provisions of WAC 173-303-620(4), (6), (7), (8),
(9) and (10).

The Commenters are not aware of any other DOE facility in the United States that has

M̀en required-to have Contractors with similar responsibilities provide such
financial -assurance -and liability protection under RCRA. Because DOE-RL is the
facility owner/operator, the intent of WAC 173-303-620(1)(c) is satisfied and the
exemption applies. The Department should not seek to require that money appropriated
by Congress for cleanup work be spent instead on bonds and insurance. If the

-C-omnmen ers-'- approach-carno-t be -taken, bil-lions -of -dollars -i-n-bonds-woul-d ultimately
need to be set aside by the DOE-RL contractors to accommodate the financial assurance
and liability requirements. This situation would likely severely restrict the

__-DOE-RL_'s ability-to procure an y Competitive bids for RCRA TSD activities on the
Hanford Facility.

• Cost and Management Efficiency

This comment category encompasses comments supportive of the previously discussed
Cost and Management Efficiency Initiative associated with development of the recent
FFACO amendment (January 1994). This comment category also addresses ambiguous areas
of the Draft Permit that could lead to increased implementation costs for both the
Permittees and the regulators. The following comments are included in the Cost and
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Management Efficiency category: (1) Permit Implementation, (2) Mapping and Marking
of Underground Piping, (3) Facility-wide Groundwater Monitoring, and (4) Quality
Assurance and Quality Control Provisions.

Permit Implementation. Permit implementation will be difficult to achieve for both
the Permittees and the regulators if the 'hybrid' or 'umbrella' approach taken in the
Draft Permit is pursued. This is particularly the case for Part II, General Facility
Conditions, where the applicability of these conditions, with regards to TO units
subject to closure and to activities not associated with a specific TO unit, is
ambiguous. The Department has attempted to deal with this ambiguity by stating in
the Draft Permit that the Part II conditions will be applied "where appropriate".
This l-anguage, -in many cases,-leaves the potential-scope of-the-Permit unbounded and
unclear. It is anticipated that the ambiguity associated with an unbounded and
unclear Permit scope could have profound adverse impacts on the management efficiency
and cost effectiveness of both the Permittees and the regulators. To avoid this
possibility, the scope of the Permit should be limited to the TO units that meet the

--criteria -For, and- have received, final-status- i.e., those TS "u units contained in
Part III).

In general, the Department should consider all Permit conditions in the context of
the Cost and Management Efficiency Initiative (Comment Attachment 4) and focus on
language that would facilitate streamlining Permit implementation. Particular
emphasis should be placed on -reducing ambiguity and eliminating functional
redundancies and procedural duplication. For example, a number of conditions in the
Draft Permit could lead to implementation actions that either are inconsistent with,
or redundant to, the FFACO. Actions that could be taken to address these conditions,
and others requiring clarification or deletion, are included in Attachment 1.

Mapping and Marking of Underground Pipelines. The Department is proposing in the
Draft Permit the mapping of underground pipelines (including active, inactive, and
abandoned pipelines that contain or contained dangerous waste subject to the
provisions of WAC 173-303) on the facility and marking of those same pipelines
outside of major fenced areas. The Commenters contend the excavation permit system
and the labeling and warning systems now in place are sufficient to provide the
needed protection of human health, safety, and the environment, and that no
additional requirements should be imposed by the Draft Permit. Existing regulatory
provisions allow for equivalent programs [e.g., WAC 173-303-640(4)(g),
WAC 173-303-830 (Appendix 1, A.3 and B.6.A.)]. Generating new mapping and schematic
systems within the next 3 years, and maintaining these systems for the life of the
Permit, will be an ineffective and costly use of resources. The cost, based on a
prel-iminary -study-, - has-been estimated -to -in excess of $10's of-mi-l-lio!as -over a
30-year period (refer to the Preliminary Draft Mapping - Marking Estimate, Comment
Attachment 7). The mapping and marking requirements of the Draft Permit are
inconsistent with the Cost and Management Efficiency Initiative negotiated in
association with the recent FFACO amendment (January 1994) and should be deleted from
the Permit. At a minimum, a cost-efficiency evaluation should be conducted, prior to
imposing the proposed mapping and marking provisions.

/Fig Groundwater Monitoring. Based on the Draft Permit, the Department appears to be
requesting the DOE-RL to establish a Hanford Facility-wide groundwater monitoring
program. Based on such a program, the bulk of the groundwater wells would come under
final status, once the initial Permit is issued. The Commenters contend that only a
groundwater monitoring program that applies to final status TO units incorporated
into Part III of the Permit is appropriate. Not all wells on the Hanford Site are,
nor should be, RCRA monitoring wells.
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A significant cost impact is expected if the Department intends this condition to
include all wells not pertinent to the RCRA monitoring program related to final
status TSD units (potentially as high as several $100's of millions). The Facility-
wide groundwater monitoring requirements of the Draft Permit are inconsistent with
the Cost and Management Efficiency Initiative negotiated in association with the
FFACO amendment (January 1994) and should be deleted from the Permit. At a minimum,
a cost-efficiency evaluation shoul-d -be conducted,-prior to imposing -the -proposed
facility-wide groundwater monitoring provisions.

Quality Assurance and Quality Control Provisions. The Quality Assurance (QA) and
Quality Control (QC) provisions are provided at a greater level of detail than is
appropriate for a RCRA permit. Yet, in many cases, these provisions either deviate
from, or do not reference, the existing, regulator-sanctioned, methods of work
related to analytical laboratory, RCRA groundwater monitoring, and ongoing RCRA waste

1	 investigation activities. Reference should be made to various guidance documents for
-- - specific information¢data-being sought-and suggested graphic means to present
data/information.

The Commenters request that the QA/QC provisions of the Draft Permit be revised and
abbreviated and focus on the use of the Data Quality Objective (DQO) process. The
FFACO (in Sections 6.5 and 7.8) commits both the Department and the DOE-RL to using
the DQO process to establish the technical requirements and supporting logic for
imnnr4an4 nainr nrfivi+inc

In addition, the Commenters request thatinconsistencies between the QA/QC provisions

of the Draft Permit, DW Portion, - and the Draft Permit, HSWA Portion, be reconciled.
Inconsistencies currently present in the Draft Permit will contribute to increased
costs and reduced management efficiency, with no added value to the protection of
human health and the environment.

• Waste Movement

This comment category represents areas where the Commenters contend that Draft Permit
conditions exceed, or depart from, waste movement regulations without sufficient
Justification. This category--encompasses 	 g	 { )	 Yt	 0 owin £vmniicnt S-:— r	 ec^ci^t of

Offsite Waste, and (2) Onsite Waste Movement.

j6.l o	 Receipt of Offsite Waste. The Draft Permit contains conditions that portend to
restrict the receipt of offsite waste at the Hanford Facility. There is no statutory

-or -regulatory -basis -for -restricting the receipt of dangerous waste from either
offsite or foreign sources at a permitted TSD facility. Insufficient justification
for this prohibition is provided in the Responsiveness Summary, DW Portion (response
to comments on Condition II.N.1, pa ges 207-208).

The Commenters need to retain the management flexibility to receive waste from
- - --offsite or- foreign -generatiw locations. -For example, shipments from DOE facilities

in Richland may be considered "offsite".

In the past, offsite waste has been accepted when a specific Hanford Facility TSD
unit is uniquely qualified to manage the type of waste in question. The TSD unit-
specific permit application portions included fn -Part IIF of the Draft Permit have
specifically requested the ability to accept offsite waste.

In addition, the Commenters have raised a question to the Department concerning
noncontiguous portions of land owned and operated by the DOE-RL, such as the Federal
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8_;ilding and the 3000 Area. It is expected that the DOE-RL and the contractors
managing the waste generating activities located in these areas will request, and be
granted, separate EPA/State identification numbers in accordance with
WAC 173-303-060. Research waste already is generated routinely by DOE-sponsored

__research projects at PNL facilities that are not contiguous with the Hanford
Facility. This condition would effectively ban waste generated at these locations
from ever being managed on the Hanford Facility.

As noted in the previous discussion on Jurisdiction Over Radioactive Materials, the
Department's authority is limited strictly by RCRA and the AEA to the nonradioactive
components of mixed waste and does not extend to most "nuclear waste". Therefore,
regulation of the receipt of nuclear waste from offsite does not fall under the
Department's jurisdiction.

/ildi	 Onsite Waste Movement. The Department has proposed that waste moved from one point
to another on the Hanford Facility should meet the same requirements imposed for
shipping waste offsite. The Commenters contend there is no valid administrative,
technical, or regulatory reason for imposing this type of requirement. The

r	 Commenters recognize that all waste moved, onsite or offsite, needs to be properly
managed.

e	 The Commenters do not agree that onsite waste movement requires a manifest or its
equivalent under WAC 173-303-040, -180, and -370(1). The Hanford Facility is a
single facility and waste usually is transported from the point of generation to
TSD units along roads that are owned by the DOE-RL and are not public right-of-ways.
The statement in the Responsiveness Summary, DW Portion (response to comments on
Condition Ii,P, ; page 213), that the size of the facility somehow justifies treating
it differently is unsupported by anything in the record. Many transfers will be for
distances that are no greater than the distances that exist at other RCRA.permitted
facilities in the Northwest.

The Commenters recognize the importance of confirming knowledge of waste received
from onsite sources. A program involving confirmation of "generator knowledge,"
which may include physical and/or visual confirmation for waste received from onsite
sources, has been implemented as a best management practice. However, the Commenters
do not agree that onsite waste movement should be subject to the confirmation
requirements applying to the receipt of offsite waste [as specified in
WAC 173-303-300(3)].

In summary, the Commenters recognize the need to have procedures to ensure that waste
moved onsite is properly managed. However, the strict application of offsite
manifesting and waste verification requirements to onsite waste movement will provide
no added protection to human health and the environment. Such requirements will,

- - however; create-additional-workload, Increase costs, result in delays for
administrative processing of paperwork, and take away from the ability of
laboratories-to perform needed analysis to support cleanup activities.

HANFORD SITE COMMENT ATTACHMENTS

As previously noted, condition-specific comments, keyed to each of the previously
-discussed comments are provided in Attachment 1. These Condition-specific comments

are organized using the same heading, page, and line numbering system as the Draft
Permit, and address permit conditions in sequence. Each condition-specific comment
is divided into three parts: (1) Condition-specific (CS) Comment, a statement of the
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CS comment; (2) Requested Action, the action requested to be taken by the regulators
to satisfactorily address the CS comment; and (3) Justification, a discussion of the
rationale on which the CS comment and requested action is based. All three parts
should be considered when one CS comment cross-references another. Other supporting
information is provided in the Attachments, listed as follows:

1 Condition-Specific Comments, Requested Actions, 	 and
Justifications

2 In the Matter of:	 Chemical Waste Management,	 Inc.,
RCRA Appeal No. 87-12 (May 27, 	 1988)

3 Hanford Summit, Regulatory Session, September 1993

4 Cost and Management Efficiency initiative, January 1994

^..,r 5 United Stated Department of Energy Contract with Westinghouse
$
k

Hanford Company

s ^`5

r^ 6 United States Department of Energy Contract with Pacific
Northwest Laboratory

7 Preliminary nraft Mapping - Marking Estimate,
February 15,	 1994

8 Hanford Facility Site Legal Description

9 Texaco Refining and Marketing Puget Sound Plant Permit

10 Shell Oil Company Permit

11 Chemical Processors,	 Inc.	 (Georgetown Facility) Permit

12 Envirosafe Services of Idaho, 	 Inc. Permit

13 Chem-Security Systems, 	 Inc. Permit

14 Burlington Environmental,	 Inc.	 (Georgetown Facility) Permit

15 Burlington Environmental,	 Inc.	 (Washougal	 Facility) Permit

16 Burlington Environmental, 	 Inc.	 (Pier 91 Facility)	 Permit

17 Van Waters & Rogers,	 Inc.	 (Kent Facility) Permit

18 Page Changes, Hanford Facility Contingency Plan, January 5,
1,994

19 Revision 2A Page Changes for the 616 Nonradioactive Dangerous
Taste Storage Facility Permit Application

20 Revision 2A Page Changes for the 305-B Storage Unit Permit
Application

21 Draft HSWA Portion of RCRA Permit (with line numbers for
comment reference).

940407.1400P (D)



04/11/94	 HANFORD SITE COMMENTS	 Page 12 of 14

In Attachment 1, the Commenters in some cases have recommended that an entire
condition be deleted based on the justification provided. Because the Department and
the Agency might respond by deciding to retain the full condition, or address some
but not all of the Commenters' concerns, the Commenters also have provided specific,
recommended language to correct other problems in the condition. Regardless of how
the Department and the Agency address the Commenters' principal or alternative
condition-specific comments, the Commenters do not waive their objection to the
inclusion of the full condition or any overbroad portion thereof in the Draft Permit.

940407.1400p (b)
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Table 1. Second' Drift of the Resoulrce' Conservation and Recovery Act Permit for the Treatment, Storage, and Disposal of
Dangerous, Waste; for the Hanford Facility

COMNJIENT°,i, REQUESTED ACTIONS, AND AFFECTED AREA OF DRAFT PERMIT
Isheet 1 of 21	 1

Comment Categoryl l(ey	 Summary of Requested Action	 Affected Area of Draft Permlt•
Comment

arir^^	 aa>.^^a^^	 r•^a^a^^e^a^et

Regulatory Interpretation

• Permi tting Approach Limit Permit scope to treatment, storage, and/or disposal TOC13), I Wei, LOA 17,B1, DEF t1o,111, I.A.I.a, LA A.b, I.A.3,
units that meet the criteria for receiving final status; delete I.E.11, I.E.13, II.D, II.D.1, I1.0 .2, ILDA, II.J.1,	 II.12, V.1, V.2,
interim status closure plans from the Pe rmit. V.3, DEF (HSWAI

• Regulatory Agency Authority Use omnibus authority only where it can be shown to be 1 14), DEF n % LA.1.a, I.A.4, i.C.1b, I.C.1c, I.IE.2„ I.E.6, I.E.8,

justified based on the need to protect human health and I.E.9, I.E.10, I.E.12.01, I.E.14; I.E.15, I.E.16, LEE.22, II.A.1,

the environment, II.B.1, II.C.2,	 ILC:.4,	 ILEA,	 ILLi.a,	 11.1.1.b,	 11.1.1.c,	 11.11A,
1111.h,	 111 1.1,	 I1.1.1.j,	 11. 1 .1A,	 Il.l.t.t,	 ll.1.1.p,

ILIA.% I11 .3, 11.0.2 0 II.R.2, II.R.3, ILT, II.W.1, II.VV.2, II.X.1,
111.2.8 .m, 111.2.B.o, 1.1.1 IHSWAI, LM.1 IHSWAI, I.T.2 IHSWA I,

II.C:.1 IHSWAI, II.D. IHSWAI, lll,.B.l.a IHSWAI, A ttachment A
IHSWAI

• Jurisdiction Over Radioactive Acknowledge that the U.S. Depa rtment of Energy must DEF la-to ) , RS 170-711

Materials retain jurisdiction over radioactive materials in accordance
with the Atomic Energy Act of 1954 (4 . 2 USC 2011 et
seq..).

• Permittee Responsibilities Accurately portray the distinction between Permi ttee TP 111, 1(4), DEF 110.111, I.A.2, RS 127 . 28; 94-95:102 - 1031

responsibilities.

• Financial Assurance and Consider DOE-RL contracts with their con tractors in II.H, RS 081-1821
Liability Provisions combination with the indemnification provisions of the

Price Anderson Amendments Act of 1988 (42 USC 2010
et seq.) as meeting financial assurance and liability
provisions.
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Comment Category/Key, Summary of Requested Action Affected Area  of Draft Permit*
Comment

^aaarar_aaaar.

Bost and Management Efficiency

it Permit Implementation Redraft' Permit conditions to clarify applicability, or delete. TP (11, 1 14,51, LOA (7), DEF 19 . 111, I.A.1.a, I.C.3.a, I.D.2, I.E.9,
I.E.12. 10 ,	 I.E.21,	 I.E.21.a,	 I.E.21. 1l ,	 I.E.22, I.G, II.A.3, II.A.4,
II.B.1,	 II.C.1,	 ILC.2,	 II.C.4,	 ILIH.1,	 II.H.2,	 I 1.1. 1, 	 11.1.1m,	 11.1.1.o,
11.1.2,	 II.J.3,	 II.K, , ILK.1,	 II.L.2.b,	 II.L.2.c,	 II.N.2,	 11.0.1.b,
II.W.1,	 II.X.1,	 II.,X.2,	 111.1.A,	 111.1.8,	 111.1.B.t,	 111.2.A,	 111.2.B.p,
111.2.B.u, 111.2.8, VA.B.f, V.1. 18 .m, VA.B.r, V.1.8.u, V.2. 8 .d,
V.3.B.d, DEF IHSWAI, I.C.3 IHSWAI, I.L.5 IHSWAI, INN (HSWA ) ,
I.V. 2 (HSWAI, II.C.1 (HSWAI, II.D (HSWA) , III.A,1 (HSWAI,
III.A.2.a (HSWAI, III.A.2.f. (vi) IHSWAI, III.0-J (HSWA ) ,
Attachments A-E : IHSWAI

4 Mapping and Marking of Delete Condition; if not deleted, conduct a cost-efficiency 11.1.1, ILLIA, ILU.2, ILU',3, ILU.^, II.V
Underground Piping evaluation of proposed mapping and marking provisions.

Groundwater Monitoring Limit groundwater monitoring to final status TSD units; ILF, II.F.2.a,	 II.F.2.b,	 II.F.2.c,	 II.F.3.a,	 II.F.3.b,i ll.F.2.d,
conduct a cost-efficiency evaluation of TSD unit Attachment A IHSWAI
groundwater monitoring provisions applicable to final
status TSD units.

Quality Assurance and Decrease the level of detail for quality assurance and II.E,	 ILEA,	 II.E.2, II.E.2.b,	 II.E.2.b.iii,	 II.E.2.b.vi,	 II.E.2.b.xii,
Quality Control Provisions quality control conditions and focus content on the use of II.E.2.c.11,	 II.E.3,	 II.E.3.a.iii,	 II.IE.3.b,	 II.E.3.b.1,	 II.E.3.c,

the Date Quality Objectives process. II.E.3.c.viil, ILEA, II.E.5, Attachment A (HSWAI,
Attachment 8 IHSWAI

Waste Movement

• Receipt of Offsite Waste Remove conditions restricting the receipt of offsite waste II.D.3. (vii),	 II.N.1, 111.1.B.r, 111.2.6.8
at the Hanford Facility,

• Onslte Waste Movement Remove conditions Imposing offsite waste movement I.E.17. 1l , I.E.18, II.Q.1, 11,0.2, 	 III.1,B.e-q,	 111.2.8.9,	 111.2.8.b-f
requirements on the movement of waste on the Hanford
Facility.

KEY

• Indicate Dangerous Waste Portion, except where specified.

TP - Title Page	 TOC - Table of Contents I - Introduction	 DEF - Definitions LOA - List of A ttachments HSWA - Hazardous and Dangerous Waste Amendments Po rt ion

In) — Pegs Number RS - Initial Reslponsiveness Summary and Revised Fact Sheet for Dangerous Waste Portion

Table 1, Second Draft of the Resource Conservation and Recovery Act Permit for the Treatment, Storage, and disposal of
Dangerous Waste for the Hanford Facility

COMMENTS' , REQUESTED ACTIONS, AND AFFECTED AREA OF DRAFT PERMIT
Isheet 2 of 2)
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04/11/94	 ATT 1, 1 of 80

-	 -	 ---	 HANFORD SITE COMMENTS ON THE
SECOND DRAFT OF THE

RES,.::RCS CONSERVATION-AND-RECOVERYACT PERMIT

FOR THE TREATMENT, STORAGE, AND DISPOSAL OF DANGEROUS WASTE
FOR THE HANFORD FACILITY

ATTACHMENT 1

CONDITION-SPECIFIC COMMENTS, REQUESTED ACTIONS, AND JUSTIFICATIONS

940407.1400p (6)



04/11/94	 HANFORD SITE COMMENTS, DANGEROUS WASTE PORTION	 ATT 1, 2 of 80

JSJJa Condition:	 Title Page	 Key Comment*: Permittee Responsibilities

Page, lines: Page 1, lines 24-35 	 Permit Implementation

- CS-Comment: The-Draft Permit-identifies as "rermittees the DOE-RL
(Owner/Operator), WHC (Co-operator), and PNL (Co-operator). The definition of
"Permittees" and the delineation of responsibilities in the Draft Permit would
properly hold WHC and PNL responsible for all activities subject to the scope of the
Permit within their respective areas of control. This language distinguishes the
responsibilities of the Permittees and should not be confused by inaccuracies in the
Responsiveness Summary, DW Portion (Title Page, pages 94-95).

Requested Action: Revise language in the Department's Responsiveness Summary,
-	 - DW-P3rtton, to reflect the limited operational responsibilities of the contractors.

- ---Justific-ation: --In the Responsiveness--Summary,--DW Portion (ren pral Comment 6,
pages 27-28; Title Page Comment, pages 94-95; and Definitions Comments,
pages 102-103), the Department has misidentified WHC and PNL as "operators" and has

c _^	 indicated that the standard from RCRA and Chapter 70.105 RCW is that "persons
r-	 responsible for the support operation of a facility can be held liable as operators.

-	 The Commenters are not aware that the term "operator" is defined in either RCRA or
the state statute, Chapter 70.105 RCW. However, the term is expressly (and

tj	 identically) defined in the implementing regulations for those statutes, and it is
not the definition used by the Department.

In 40 CFR 260.10 and WAC 173-303-040, "operator" is defined as the person responsible
for the overall operation of a facility. WHC and PNL have certain operational
responsibilities at the Hanford Facility, such as waste analysis, waste handling,
monitoring, container labeling, personnel training, and recordkeeping. Neither WHC
nor -PNL- contractually are responsible-for-the--overall--oper at ion of the Hanford
Facility. The DOE-RL, the Department, and the Agency previously have agreed in the
FFACO that the United States through the executive agency of the DOE-RL owns and
operates the Hanford Facility.

The Federal Acquisition Regulation (48 CFR Chapter 1) further defines and limits
contractor management authority and responsibility. The contractors do not have
unilateral- authority to make controlling decisions that affect the overall management

_- ----of-the--Hanford Facility, -The-contractors are-without contractual or legal authority
to set, control, provide or require the funding actions, budgetary actions, and
functions associated with overall facility management and control. The Department's
position in the Responsiveness Summary, DW Portion (General Comment 6, pages 27-28;
Title Page Comment, pages 94-95; and Definitions Comments, pages 103-104), is
contrary to the respective contracts between the DOE-RL and the contractor Permittees
(refer to the WHC and the PNL contracts with the DOE-RL in Comment Attachments 5
and 6, respectively).

The Department's position would further result in inaccuracies and cost and
management inefficiencies such as those addressed in the comments on Draft Permit
Condition II.H., DW Portion (page 36, lines 29-33) pertaining to financial assurances
and liability protection. These inefficiencies are exactly the problem the
Department agreed to address in recent FFACO negotiations. In these negotiations,

*Refer to Table 1 for listing of key comments.

**CS - Condition-specific

940407.1509p (6)



04/11/94	 HANFORD SITE COMMENTS, DANGEROUS WASTE PORTION 	 ATT 1, 3 of 80

the DOE-RL, the Department, and the Agency agreed to a Cost and Management Efficiency
Initiative. In Commitment 6 (Regulatory Reform) of this Initiative (refer to Comment
Attachment 4), the parties agreed that many inefficiencies in Hanford Site operations

- -- -- are-driven.--by overly conservative interpretations of environmental regulations and by
functional redundancies and procedural duplication in implementation of these
regulations.

It was concluded that these conditions result in management and operating practices
that reinforce protectionism, discourage good management practices, and delay cleanup
progress. The discussion in the Responsiveness Summary, DW Portion, reflects the
type of overly conservative interpretation that is addressed.in the Cost and
Management Efficiency Initiative.

Condition-	 -Table-of Contents	 --	 --- Rey iemment: Permitting Approach
s•....	 Page, lines: Page 3, lines 14-20
-°	 CS Comment:	 The Department lacks regulatory authority for directly placing an

-.,	 - interim status-unit into a final status Permit except by the provision of
WAC 173-303-805(8)(a) and WAC 173-303-805(8)(-).

oRequested-Ac ion:---Delete-reference t Par v in 	 of -

	

__ Part. _	 . .n. _.._the . Tablee or contents.

Justification: Refer to comment on Introduction, DW Portion (page 6, lines 16-28).

'8' 14 Condition:	 Introduction	 Key Comment: Permittee Responsibilities
Page, - lines- Page 4, lines 11-16
CS Comment:	 The Draft Permit identifies as Permittees the DOE-RL (Owner/Operator),

-	 WHC-(-Co-a.nerator),-and PNL-(Co-operator). -Tbe-definition of "Permittees" and the
delineation of responsibilities in the Draft Permit would properly hold WHC and PNL
responsible for all activities subject to the scope of the Permit within their
respective areas of control. This language distinguishes the responsibilities of the
Permittees and should not be confused by inaccuracies in the Responsiveness Summary,
DW Portion (Title Page, pages 94-95).

- --- - --Requested--Action:---Revise-language its-the-Department's Responsiveness Summary,
DW Portion (General Comment 6, pages 27-28; Title Page Comment, pages 94-95; and
Definitions Comment,-pages 102-103), to reflect the limited operational
responsibilities of the contractors.

Justification: Refer to comments on Title Page, DW Portion (page 1, lines 24-35).

ig,IS	 Condition:	 Introduction	 Key Comment: Permittee Responsibilities
_--_-Paoe.-.l-ines:- - Page _4.- lines -13-15

--	 CS-Cement	 improper psnct `ton=-i n the Draft Permit,-DW Portion,-has resulted in
an incomplete identification of the Permittees.

-- -------Requested Action: Change the semicolon to "(" in line 13 and add another ")" in
line 14 after "(co-operator)" and before "(hereinafter called the Permittees)".

Justification: The requested revision will clarify the identification of the
Permittees.

940407.1510p (6)
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- k Condition:	 Introduction	 Key Comment: Permitting Approach

!Q li _ Page, lines: Page 4, lines 18-25 	 Permit Implementation

CS Comment:	 The Department's approach for issuance of the Permit has changed since
the time of issuance of the initial draft permit. The Permit will now consist of two
separate portions: (1) a DW portion addressing TSD activities and (2) a HSWA portion
addressing corrective action activities. There are terms used in both portions for
which the meaning differs depending upon context. For example, the term "facility"
means one thing when applied to TSD activities and means another when applied to
corrective action activities. Clarification should be extended to include
consideration for the contextual meaning of terms used in each portion.

-	 —	 Requested Action- Insert language to clarify that any term used within the
DW Portion has the standard meaning as the term is applied to TSD activities and any

f	 term used within the HSWA Portion has the standard meaning as the term is applied to
 corrective action activities, unless explicitly specified as otherwise. Such

{	 language-could be-a rewording-of the final statement of -the -second paragraph to the
t ,	 Introduction to read as follows:

Use  of any term within the Dangerous Waste portion of the Permit shall have
the standard meaning as applied to TSD activities, while use of any term
within the HSWA Portion shall have the standard meaning as applied to

-	 -- =c(rrect ve-action--activities. =such meanings shaii prevail except where
explicitly stated otherwise.

Justification: Because the Permit is now being issued as two separate portions, with
three Permittees listed in the DW Portion, and only one Permittee listed in the HSWA
Portion, the contextual meaning of certain terms becomes important. To avoid
misunderstanding, the Permit should clarify that identical words could differ in
meaning when used within the separate portions. For example, a distinction in the
meaning of "facility" for each portion is necessary to accurately reflect the meaning
provided in WAC 173-303-040. Refer to comment on the definition of "Facility,"
DW Portion (Definitions, Page 10, lines 18-23).

jb, (7 Condition:	 Introduction	 Key Comment: Regulatory Agency Authority
Pane, lines: Page 4, lines 34-36, line 38
CS Comment:	 The wording extends the Department's authority beyond an appropriate
level of control.

Requested Action: On page 4, lines 34-36, delete the last sentence of this
paragraph.

On page 4, line 38, delete the words, "and Federal"

Justification-: The Department does not have the authority to enforce federal
regulations.

19,1:3	 Condition:	 Introduction	 Key Comment: Permit Implementation
Page, lines: Page 4, line 39
CS Comment:	 Qualify the nature of the required modification.

Requested Action: Add the words, "or as specified in subsequent modifications"

940407.1400p (6)



04/11/94	 HANFORD SITE COMMENTS, DANGEROUS WASTE PORTION 	 ATT 1, 5 of 80

Justification: WAC 173-303-806(3) indicates that "any other changes to the final
facility permit will be in accordance with the permit modification requirements of
WAC 173-303-830." WAC 173-303-830 contemplates that a permit will be modified to

-	 -_- -implement new statutory or regulatory requirements. Refer to WAC 173-303-830(3)
(a)(iii) and Appendix 1 of that section, paragraphs B.l.a. and B.2.a. Further,
WAC 173-303-830(3) states, "when a permit is modified, only the conditions subject to

- ,modification are reopened."--Therefore, if new regulations were promulgated, only the
modified portions of the Permit would be subject to those conditions.

10:19	 Condition:	 Introduction
Page, lines: Page 4, line 42
CS Comment:	 This wording extends
level of control.

Key Comment: Regulatory Agency Authority

the Department's authority beyond an appropriate

°Y.	 Requested Action: Delete the words, "or other laws".

Justification: In their Responsiveness Summary, DW Portion (page 81), the Department

4.`	 responded to Comment 5.0 by stating "the relationship between the various arms of the
N`

	

	 State government is not part of this Permit." Applicable laws should only be laws
--pertaining-to the TSD-of dangerous waste. The Department does not have the authority
to enforce "other laws" through the DW Portion of the Permit.

ly,--L-c- -Condition- 	 -Introduc-tion	 Key Comment: Permit Implementation
Page, lines: Page 5, lines 8-19

- CS-tomnent: - A-stay ofi$ecitioir sfiould-apply to-i1 affected-Permittees.

---Requested - Action: Delete the sentence at lines 13-17 and substitute the following:

- - --	 In the event a decision of the Department is challenged by the DOE-RL under
an applicable dispute resolution procedure of the FFACO or by any Permittee
under- WAC 173-3032-845 i -the Department shall- stay-the decision as it
pertains to all affected Permittees in accordance with the terms of the
stay-if_any,_it grants to any Permittee.

Justification: The DOE-RL, as a Permittee, has permit appeal rights under
WAC 173-303-845. If the Department should grant a stay of a Department decision to
any Permittee, the decision should be stayed as it pertains to all affected

------	 Permittees. -As the DOE-R1.- contractors aremanaging DOE-RL TSD units and DOE-RL
waste,-it-is_impractical to stay a decision as to one applicable Permittee and not to-	
all.

l e.
z 
	

Condition:	 Introduction	 Key Comment: Permitting Approach
Page/Li,m: -` Page 5, line 2 v̀ 	—	 — ---- - Permit impiemeilt5tio0
CS Comment:	 The descriptive text is confusing as to the scope of the Permit.

Requested Action: Add a sentence to this paragraph to read as follows:

The permit conditions and attachments incorporated into Part I of the
Permit are enforceable conditions only at final status treatment, storage,
or disposal (TSD) units on the Hanford Facility.

94040'.1400P (6)



04/11/94	 HANFORD SITE COMMENTS, DANGEROUS WASTE PORTION	 ATT 1, 6 of 80

---Justifica*_ion: The Permit must be explicit in the scope of coverage. Refer to
comments on Introduction, DW Portion (page 6, lines 16-28) and Definitions,
DW Portion (page 10, lines 18-23).

/R.
Condition:	 Introduction	 Key Comment: Permitting Approach
Page, lines: Page 5, lines 28-35	 Permit Implementation
CS Comment:	 The final statement of this paragraph appears to expand regulatory

- -authority to non-TSD activities and to activities that should continue under interim
status at the time of Permit issuance.

Requested Action: Delete the final statement in this paragraph. Alternatively,
reword the statement as follows:

,r.	 As TSD units are incorporated into the Permit, the General Facility
Conditions (e.g., spill reporting, training, and contingency planning) will
become applicable to activities directly associated with these TSD units in
lieu of interim status regulations.

Justification: The only provisions in the Dangerous Waste Regulations for dangerous
- - --waste-management- activities that are not in direct support of a distinct TSD unit are

e+.	 provisions for generators and transporters. Activities undertaken that are not
directly associated with TSD units do not require TSD permitting; therefore, the
Permit should not make reference to such activities. Also, activities associated
with TSD units that do not qualify for final status at this time cannot be addressed
in the initial Permit, regardless of whether or not these activities are identical to

--	 those at--final --status -T-SD -units	 The--Hanford -Fac i lity-must be permitted as stated in
40 CFR 270.1(c)(4) pursuant to the FFACO. Refer to comment on the definition of
"Facility", DW Portion (Definitions, page 10, lines 18-23).

The Part II permit conditions are specifically designed by the Department to require
certain actions by the Permittees under this Permit. It is confusing to portray

-- -- -these actions as- a-"-[combi.nation of] typical dangerous waste Permit Conditions [and]
those Conditions intended to address issues specific to the Hanford Facility."

Further, the term "where appropriate" is used inappropriately in two locations. In
the first, at line 30, Part II conditions are made applicable to final status units

-	 "where appropriate". This statement is in conflict with the statement in the
Introduction, DW Portion (page 4, lines 27-28). "The Permittees shall comply with
all terms and Conditions set forth in this Permit .. " The Permit must be explicit
in the scopeof coverage; -this scope must be limited to the TSD units that meet the
criteria for receiving final status. The scope - of a dangerous waste permit issued

- under-WAC-1-73-303-8061") is to regulate the activities at "final status TSD
facilities".

At lines 31-35, the Draft Permit states "Where appropriate, the General Facility
Conditions also address dangerous waste management activities which may not be
directly associated with distinct treatment, storage, and disposal (TSD) units or
which may be associated with many TSD units .. " This statement is improper and
should be deleted. WAC 173-303-280 specifies - General - requirements for dangerous
waste management facilities, which are then limited to 	 . those which store, treat
or dispose of dangerous wastes and which must be permitted." In the Draft Permit,
the Department has inappropriately characterized the entire Hanford Site as a
dangerous waste management facility, and thus attempts to justify applying permit

940407.1400p (6)



04/11/94	 HANFORD SITE COMMENTS, DANGEROUS WASTE PORTION 	 ATT 1, 7 of 80

conditions to parts of the Hanford Site that are not involved in the TSD of dangerous
waste.

In a limited number of cases, the Commenters have agreed to perform certain
-activi-t-ies, -such as- inspect ions, at locations not part of final status TSD units.
Where these conditions apply to such locations, the condition must be specific as to

what locations--are intended to be covered.

^8.
2,3 	 Condition:	 Introduction	 Key Comment: Permitting Approach

Page, lines: Page 6, lines 16-28
CS Co

mm
ent:	 The Department lacks regulatory authority for directly placing an

interim status unit into a final status Permit except by the provision of
WAC 173-303-8O5(8)(c). This provision identifies "final administrative disposition

r ,	of a final facility permit application" pursuant to WAC 173-303-806 as the
X77	 appropriate vehicle for attaining final status. The permit application requirements

of WAC 173-303-806 include the submittal of a Part B permit application. According
g	 to WAC 173-303-84O(1)(a), the Department cannot begin processing a permit until the

applicant has fully complied with the application requirements for the permit. The
^'=	 TSD units addressed in Part V of the Draft Permit have not gone through the final

---_-!,	 }	 y fins status`-`_--S1.dtU^- ,Jerm^ L'L`-(S'f^{-^r-Si.'e ^S' - al(^s iollscyac 1 ^ 6  ^^ - £an^^3t - be - auu^c^oou v

permit conditions.

Requested Action: Eliminate Part V from the Draft Permit.

Justification: As stated in the Hanford Facility Dangerous Waste Permit Application,
General Information, Revision 1, final status is being sought for only some of the

- Hanford-Facility TSD-units;-while-others-will be- ,closed udder inter
i
m status. The

incorporation of TSD units closing under interim status into a final status permit is

- _- without regulatory basis. The - Department has acknowledged by signing the FFACO that
40 CFR 27O.1(c)(4) is the appropriate mechanism for permitting of the Hanford
Facility. The FFACO specifies in the Action Plan at Paragraph 6.2 that the
Department and the Agency will issue the initial Permit for less than the entire
facility. This Permit will grow into a single permit for the entire Hanford

-- --faci l ity, -this-procedure is -logical and appropriate, and is the permitting procedure
a Lal	 a be r-i i -.._^ L___
WIQ I, IIIl1^L UC IUI IUWCU 

L___
WI

As stated in the FFACO, those TSD units for which final status is not sought will be
closed in accordance with the FFACO under interim status and a separate closure plan
will be approved and issued outside of the final status permit. The RCRA permitting
system is specifically structured such that TSD units unable to meet final status
requirements must be closed under interim status. At this time there are only two
TSD units identified in Part III of the Draft Permit that have had the necessary
information submitted for issuance of a "final facility permit". The scope of this
Permit, in accordance with the Department's Dangerous Waste Regulations, must be
limited to these TSD units.

The Commenters disagree with the Department's statement made in the Responsiveness

--	 Summary, DW-€-ortion (General Comment 71, page-72); that the FFACO does not provide
for closing-thee-483=H-Solar EvaporatiorrBasifis-uncle- interim status. III FFACO
Action Plan, in Sections 2.4 and 3.2, specifically notes that several TSD units,
including the closure plans identified in Part V of this Draft Permit, will not
receive a permit for operation, but will be closed under interim status. The
Commenters contend that the Department has not given a valid argument for
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----------incorporating-interim status --units -intn-the Draft -Pemit. --The-Department appears to
have reached the following conclusion in the Responsiveness Summary, DW Portion:

"Because the FFACO Action Plan Section 5.3 requires that all TSD closures
be in accordance with WAC 173-303-610 and because WAC 173-303-610 requires
submittals of closure plans with Part B permit applications, then interim
status closures must be incorporated into the final status Permit."

The Commenters disagree with the logic of this statement. Neither the Dangerous
Waste Regulations nor the FFACO require permitting for TSD units closing under
interim status. WAC 173-303-400(3), which contains the interim status standards,
references federal regulations as applicable for interim status closures. However,
in accordance with the FFACO, the DOE-RL has agreed to by-pass the closure standards
in WAC 173-303-400(3) in favor of the more stringent standards contained in

`.	 WAC 173-303-610. The FFACO does not require or imply that interim status closures be
--included in the-Permit.-ills the contrary;-the FFACO-requires closure in accordance

`.	 wit-h the closure standards contained in WAC 173-303-610, irrespective of permit
c k	 status. This language clearly implies that closure can, and is expected to, occur
r-,	 under interim status.

The Commenters disagree with the Department's statement made in the Responsiveness
Summary, DW Portion (General Comment 72, page 73), that the permitting process is
more efficient if all units are addressed in one document. This approach already has
-created delays--of-over-2-years in--the-commencement of closure for some TSD units,
while the Department has been in the process of 'approving' the closure plans through
inclusion in the Draft Permit. Additionally, applying the Permit modification
procedures to interim status units will effectively defeat DOE-RL's ability to manage
the Hanford Facility through contractors. As an example, the Environmental
Restoration Contractor is scheduled to take over closure responsibility for certain

-- interim status TSD units on July 1, 1994. This schedule will be difficult to meet if
the interim status TSD units are included in the Permit.

Handling interim status closure plan review and approval independently of the final
status permit process will allow for more efficient paperwork for TSD unit closures
and will prevent the final status Permit from becoming unduly large andcomplex.

- Also,-this approach gill-allow changes to-closure- plans- ta-be processed in a more
reasonable and expeditious manner without having to formally address the permit
modification requirements of WAC 173-303-830. Using the FFACO approach for interim
status closures will enhance management efficiency and cost effectiveness of cleanup.
Maintaining the separation of closure plans for interim status TSD units also will
avoid the ambiguity that would result from imposing final status provisions of the
Permit on an interim status TSD unit.

(8e
Z,4 Condition:	 List of Attachments	 Key Comment: Permitting Approach

Page, lines: -Page 7, line 19	 Permit Implementation
CS Comment:	 The title of Attachment 2 is misleading and the legal description is
erroneous. Attachment 2 contains general information required by

-

	

	 WAC 173-303-806 1 4)(a).--The-Commenters reques t that the Department clarify the
purpose of Attachment 2 to avoid confusion concerning the meaning of "Facility" and

-- --correct-the-content of Attachment 2.

Requested Action: Change the phrase "Facility Description" to "Hanford Facility Site
Legal Description" in the title for Attachment 2, DW Portion. Because of errors in
the Department's Facility description., the Commenters request that Attachment 2,
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DW Portion, be replaced by the Commenters' proposed revision of Attachment 2, Hanford
Facility Site Legal Description, Comment Attachment 8.

Justification.--The-°Facility"_is-the property described-in WAC 173-303-040, whereas
Attachment 2 should provide the "legal boundaries of the TSD facility site" as

- required-by WAC 173-303-806(4)(a)(xviii)(G) as part of the general information
requirements of the Part B submittal process. Attachment 2 should not be interpreted
as superseding the definition for "Facility" given in WAC 173-303-040. Attachment 2
instead should provide information concerning the "TSD facility site." Refer to the
-comment-on-the definition of "Facility," DW Portion (Definitions, page 10,
lines 18-23).

z.5 Condition:	 List of Attachments 	 Key Comment: Permitting Approach
°.o	 Page, lines: Page 7, lines 43-49

rA	 page 8, lines 1-16
-.	 CS Comment:- The-Department lacks regulatory authority to place an interim status

unit_into a final status permit except by the provision of WAC 173-303-805(8)(a),
which identifies "final administrative disposition of a final facility permit

---	 -- -----application"_pursuant to--WAC-1?3--806-as-the appropriate vehicle for attaining
final_ status. The permit application requirements of WAC 173-303-806 include the

e4 ----- submittal -of a Part B permit-appl-ication.- Accordi ng to 	-340(1)_(a); the
Department cannot begin processing a permit until the applicant has fully complied
with the application requirements for the permit. The TSD units addressed in Part V
of the Draft Permit have not gone through the final status permitting process and
consequently cannot be addressed by final status permit conditions.

Requested Action: Delete Attachments 11, 12, 13, 14, 15, 16, and 17.

Justification: Refer to comment on Introduction, OW Portion (page b, lines 16-28).

D?finitign. c -	--	 - Key-_G091neRL.--P-armit TmnlrmPnt0t10R
Page, lines: Pages 9-11
CS Comment:	 The Commenters encourage the Department to reconsider the extent of
their efforts to issue a Permit that is consistent with the FFACO. The Department
has stated that definitions - in - the Draft Permit must supersede WAC 173-303, and that
definitions in WAC 173-303 must supersede the FFACO.

Requested Action: Delete all definitions from the Draft Permit that are not
consistent with the definitions in WAC 173-303 and the FFACO for the same term.
Delete all language that establishes a supersedure for definitions.

Instead simply state:

For purposes of this Permit, the following definitions shall apply:

Justification: The requested language will minimize the potential for conflict and
__confusion__ and is supportive of the Department's position that the Permit be

-	 - consistent with the- €FA£$. The- Permit also should-be consistent with WAC 173-303.
The requested language is essentially identical to language in permits issued by EPA
Region 10. The Commenters contend it is unnecessary, and even detrimental, to
establish supersedence in the Permit.The_definitions of the Permit, WAC 173-303,
and the FFACO always should augment each other, rather than introduce the potential
for contradiction. The FFACO represents a consensus among the Department, the
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Agency, and the DOE-RL for the commox good-of the -three -parties --Included in the
FFACO is a list of defined terms. The FFACO acknowledges the applicability of
definitions provided in Chapter 70.105 RCW and WAC 173-303. The terms defined in the
FFACO provide clarification of meaning for the benefit of the parties. The

- — - Department has not-indicated in any other permit reviewed by the Commenters that the
terms defined in the permit "shall supersede any definition of the same term in
WAC 173-303-040."

fa
1VI

2.7	 Condition:	 Definitions	 Key Comment: Jurisdiction Over Radioactive

-- ?age, lines. "rage-9;-lines 45-49; 	 -------Materials
page 10, lines 1-2

CS Comment:	 Dangerous waste does not include the source, special nuclear, and
byproduct material components of mixed waste.

s,	
Requested Action: Add the words "the hazardous component of" before the word
"mixed." Add the following sentence to the end of the definition:

Dangerous waste does not include the source, special nuclear, and byproduct
`	 material components of radioactive mixed waste.

Alternatively; incorporate a definition for mixed waste from either the FFACO or
WAC _173-303-040.

Justification: In the Responsiveness Summary, DW Portion (General Comment 69,
pages 70-71), the Department is attempting to assert regulatory authority over the
radioactive source, special nuclear, and byproduct material components of mixed
waste. The Department's position is in conflict with the requirements of federal law
as defined by the AEA and further supported by legal decisions, Agency policy, and
other responsiveness summaries issued by the Department.

The inappropriateness of any state effort to assert authority over radioactive
materials is dictated by the exclusion of source, special nuclear, and byproduct
materials from the definition of solid waste set forth at RCRA § 1004; the overriding
and preemptive AEA; RCRA § 1006(a) (the inconsistency provision); DOE's Byproduct
Rule (10 CFR 962); the EPA Notice Regarding State Authorization (51 FR 24504, July 3,
1986); the EPA Notice on Clarification of Interim Status Qualification Requirements
for the Hazardous Components of Radioactive Mixed Waste (53 FR 37045, September 23,
1988); the State's recognition of possible preemption in its HWMA, RCW 70.105.109;
the limitations of the waiver of sovereign immunity in Section 6001 of RCRA to
materials falling within the RCRA definition of solid waste (thereby excluding
source, special nuclear, and byproduct materials); and the FFACO.

This subject was evaluated previously and formally addressed in the negotiations to
the FFACO. The resolution incorporated into the FFACO recognizes the distinction
between hazardous waste subject to the RCRA and radioactive waste subject to the AEA.

The Commenters contend that the FFACO and federal law must be followed. By federal
law, the DOE must retain jurisdiction over the source, special nuclear, and byproduct
material components of mixed waste in accordance with the AEA. However, the DOE-RL
intends to work with the Department and the Agency in a cooperative manner in the
development of any future regulatory programs that apply to radionuclides.
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^ ; NKr 	nnii ^`^	 Permit Imple mentation- --

	

	 _^ .o^d^t^.	 „^^ ^n^ct;.ns --	 - -	 Key-Comment: Permit
Page, lines: Page 10, lines 4-5

	

19 3Z CS Comment:	 The FFACO definition for "days" should be used.

requested Action: Delete the definition for "days	 Add the FFACO definition for
same, either directly or by reference.

Justification: This term is defined in Article V of the FFACO. The Department has
indicated a desire for consistency with the FFACO, which is a binding agreement for

- ---	 the DOE-Rt the Agency,--and-the Department.- -The --Commenters- contend that it is

_reasonable to-use the FFACO definition for "days".

IQ.vr
z,q	 Condition:	 Definitions	 Key Comment: Permitting Approach

- Page, lines: Page 10, lines 18-23	 Permit Implementation

	

-;	 CS Comment:	 Clarify the definition of "facility" to reflect the regulatory

	

° m	intent of WAC 173-303-040. In the regulation, the term "facility" used in connection

	

4	 _ w thh T-iLl-operations A-& 1-jmited to contiguous property used for danqerous waste
management. The Department must limit their definition of "facility" in the Draft
Permit, DW Portion, to its meaning with respect to TSD operations as specified in
WAC 173-303-040.

Requested Action: Define "facility" in the Permit as follows:

The term 'facility' means all contiguous land, and structures, other
appurtenances, and improvements on the land used for recycling, reusing,
reclaiming, transferring, storing, treating, or disposing of dangerous
waste. For the purposes of the DW Portion of the Permit, the Hanford
Facility consists of those treatment, storage, and/or disposal units that
have been incorporated into Part III.

Attachment 2 of this Permit sets forth a physical description of the land
that contains the TSD units subject to this Permit. Attachment 2 also
identifies the overall legal boundaries of the Hanford Facility site.

Justification: The requested language is paraphrased from, and more accurately
- reflects,- the-intent of WAC-173302_040.- WAC- 173-303-040 is-clear concerning the

-- ------ --meaning of-the-word _'flriij ty ;_-. _ :A facility consists of various TSD -Units_ and it

---	 -----limited -t4-"coalt-isguGuc lanai	 ucorl fnr" dangerous waste management.
WAC 173-303-040 further clarifies this meaning by explaining how the term "facility"
is extended for corrective action purposes to include all contiguous property under
the control of the TSD facility owner or operator. The Draft Permit makes no such
distinction. Instead, the Draft Permit definition identifies Attachment 2,
DW Portion, as the description of the facility. Attachment 2, DW Portion, is the
overall "legal description of the TSD facility site" as required by

= WX 11;1=303=806(4)(a) -(xviii)(G) as part of the general information requirements of
the Part B submittal process. Attachment 2, DW Portion, provides a description of
the land that contains the facility. Because of errors in the Department's facility
description, the Commenters request that Attachment 2, DW Portion, be replaced by the
Commenters' proposed revision of Attachment 2, Hanford Facility Site Legal
Description, Comment Attachment 8. The Department's Attachment 2, DW Portion, is
erroneous because it contains non-contiguous lands such as the lands north and east
of the Columbia River, lands -owned by parties other than the Commenters, such as the
Midway Substation and Community, which is owned by the Bonneville Power
Administration (an entity that the Agency has determined to be independent from the
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DOE-RL) (refer to February 9, 1994 Agency Response to Comments at Comment #5), and
fails to exclude other lands that are used by others. The failure to exclude those
noncontiguous lands and lands owned or used by others creates confusion and ambiguity

as to whether any -o€ the DW Permit conditions apply to activ i tiesin- t-hEse areas. To

--- -clarify that none of the DW Permit conditions apply to activities in these land

--	 -areas-, she- Commenters- have-provided -a -corrected-Hanford- Facility Site Legal
Description (Comment Attachment 8) that contains exclusions for land areas not used
by or under control of the Commenters.

In the Responsiveness Summary, DW Portion (General Comment 49, pages 56-57), the
Dp__nartmont indicates that the Dangerous Waste Regulations do not provide the
authority for the permitting approach that is necessary for the Hanford Facility and
that the Department is issuing the Permit based upon the authority of
40 CFR 270.1(c)(4) as agreed to in the FFACO. The Department has no state equivalent
to, and therefore must rely upon, 40 CFR 270.1(c)(4) for authority to permit the
Hanford Facility. Permitting on a unit-by-unit basis is clearly provided for by

40 CFR 270.1(c)(4), stated as follows:

"EPA may issue or deny a permit for one or more units at a facility without
simultaneously issuing or denying a permit to all of the units at the
facility. The interim status of any unit for which a permit has not been
issued or denied is not affected by the issuance or denial of a permit to
any other unit at the facility."

Thus, the Permit cannot incorporate an "umbrella approach" and remain consistent with

the FFACO.

In the Responsiveness Summary, DW Portion (General Comment 49, pages 56-57), the
Department states that "this permitting approach is consistent with the provisions of
the requlations which address qeneral facility standards." The Department then
identifies examples of standards for security, inspection, and training with
facility-wide impacts. The Commenters do not disagree with the concept of facility-

_-_	 wide-requirements, However, --the--Comm(!enters can agree only to the extent that Permit
coverage is limited to TSD activities that are directly associated with TSD units
that have been properly incorporated into the Permit. Hence, the initial final
status Permit should contain facility-wide conditions that are applicable only to
activities directly associated with TSD units permitted according to
40 CFR 270.1(c)(4). As TSD units are added to the final status Permit, these
facility-wide conditions will become applicable to these TSD units in lieu of interim
status regulations. In the meantime, facility-wide permit conditions cannot be
applied to any areas within the facility site that are not part of the final status
Permit. Such areas must instead be managed in accordance with interim status
regulations and/or other applicable regulations. The Commenters again encourage the
Department to recognize the key role of 40 CFR 270.1(c)(4) in the permitting of the
Hanford Facility.

The Department also states in the Responsiveness Summary, DW Portion (General
Comment 49, pages 56-57) that their "umbrella approach" is "consistent with other
permits issued in Washington State as well as other states in this Region." The
Department cites four Region 10 permits (Texaco, Shell, Chemical Processors, and
Envirosafe) as addressing "facility-wide requirements for provisions such as facility
training, facility inspections, and facility contingency plans." The Commenters have
reviewed language in these and other permits and have found the language to support
the contrary position of the Commenters (refer to Texaco, Shell, Chemical Processors,
and Envirosafe permits, Attachments 9, 10, 11, and 12, respectively).
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Tfie Texaco permit references WAC i7"3-s0"3-04u for the definition of facility. The
Co^^menters request that WAC 173-303-040 be likewise used as the basis for defining
"facility" in the Hanford Facility Permit. General Facility conditions of the Texaco

- ----- permTt include design an operation requirements for the facility in terms of
---------- matntaini ng and T)erafing the- unites (Condit-1oTr 11-* .)---and contingency plan

requirements that pertain to emergencies related to the regulated units
(Condition II.I.).

The Shell permit does not define facility, and consequently defaults to
WAC 173-303-040. There is nothing in the Shell permit that extends training and

-	 -contingency--plan requirements-to-areas that do not meet the definition of facility as
written in WAC 173-303-040.

-_---- ------Additionally,- bath -t he Chem i cal Processors cited permit and Chem-Security Systems,
r.!	 Inc. cited permit (Comment Attachments 11 and 13, respectively) define the "facility"
^r,_	 in terms of property used to manage dangerous waste. The Commenters do not believe
-

	

	 that the permits addressed above are intended to extend "facility-wide" requirements
to areas that do not meet the criteria contained in the WAC 173-303-040 definition.

C-Q

	

	 for "facility", nor do the Commenters believe that the Department has permitting
authority to extend these requirements to such areas.

-i°

	

	 In conclusion, the Draft Permit definition for "facility" fails to clarify the
meaning of "facility" and appears to include all the land identified within the legal
boundaries of the Hanford Facility site. The Commenters are concerned that this

-- -could result-in th>? application of-permit Tondit ions -to -areas - ,ihere- no TS3 activities
are conducted and to areas that are owned or used by other parties, which is
inconsistent with the meaning of "facility" provided in WAC 173-303-040. The
WAC 173-303-040 definition clearly distinguishes between lands used for TSD

-- --

	

	 activities--and -lands- subject -to- -corrective action. The DW and HSWA portions of the
Permit should likewise clearly identify the meaning of "facility" in a manner
consistent with the WAC 173-303-040 definition. [Refer to comment on the definition
of "Facility", HSWA Portion (Definitions, page 5, line 50; page 6, line 4)].

Condition:	 Definitions	 Key Comment: Permittee Responsibilities
Page, lines: Page 10, lines 28-39;

page 11, lines 1-3
CS Comment:	 The Draft Permit identifies as Permittees the DOE-RL (Owner/Operator),
WHC (Co-operator), and PNL (Co-operator). The definition of "Permittees" and the

--

	

	 delineation of responsibilities in the Draft Permit would properly hold WHC and PNL
responsible for all activities subject to the scope of the Permit within their
respective areas of control. This language distinguishes the responsibilities of the
Permittees and should not be confused by inaccuracies in the Responsiveness Summary,
DW Portion (Title Page, pages 94-95).

Requested Action: Revise language in the Department's Responsiveness Summary,
DW Portion (General Comment 6, pages 27-28; Title Page Comment, pages 94-95; and

_ - _Definitions Comment, pages 102-103), to reflect the limited operational
responsibilities of the contractors.

Justification: Refer to comment on Title Page, DW Portion (page 1, lines 24-35).
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31

	

	 Condition:.	 Definitions	 Key Comment: Permit Implementation
Page, lines: Page 10, lines 28-39

page 11, lines 5-8
CS Comment:	 The definition in the Draft Permit is not consistent with the new

- -- ;efrni-t l on in the Dangerous Waste Regulations dated December 8, 1993.

Requested Action: Delete the existing text and replace with the following language:

Independent qualified registered professional engineer means a person who
is licensed by the state of Washington, or a state that has reciprocity

-with the -state -of-Washington -as -defined -in--RCW-18.43.100,_and__ who _is__not-an
employee of the owner or operator of the facility for which construction or
modification certification is required. A qualified professional engineer
is an engineer with expertise in the specific area for which a

r;	 certification is given.

.h.	 Justification: This change will make the Permit consistent with the most current

gat	 Dangerous Waste Regulations.

Condition:	 Definitions	 Key Comment: Regulatory Agency Authority
w,	 Page, lines: Page 11, line 20

CS Comment:	 Revise the definition to more accurately reflect the definition found
in WAC 173-303-370(4)(a).

Requested Action: Modify the phrase "greater than ten (10) percent for bulk
quantities" to read "greater than ten (10) percent in weight for bulk quantities."

Justification: The proposed language revision provides a more accurate reflection of
the regulatory- requirement located in WAC 173-33033-3370(4)(a).

18,

33

	

	 Condition:	 Definitions	 Key Comment: Permitting Approach
Page, lines: Page 11, lines 28-34
CS Comment:	 The Commenters request that the Department clarify the language of this
definition to more accurately depict the relationship between the term "facility" and
the term "unit". The Commenters encourage the Department to clarify, as
WAC 173-303-040 does, that the TSD facility consists of final status TSD units and
does not extend to areas or activities that are not directly associated with a
Tcn jinit

Requested Action: Replace the last sentence of this definition with the following:

A TSD unit, for purposes of this Permit, is one of a number of TSD units
that, taken together, constitute the final status Hanford Facility. These
TSD units have been identified in a Hanford Facility Dangerous Waste Part A
permit application, Form 3, and have been incorporated into Part III of
this Permit. Examples of TSD units include a surface impoundment, a tank
and its associated piping and underlying containment system, and a

_..-	 - ----------------container -storage -.area.----A container alone does not const i tute a unit; the
unit includes-containers and the land or pad upon which these are placed.

Justification: The requested language is consistent with the definitions for "unit"
and "facility" in WAC 173-303-040. The requested language also clarifies what
constitutes a TSD unit and that the conditions in the DW Portion of the Permit are
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applicable only to TSD units permitted for final status in accordance with
40 CFR 270.1(c)(4). Refer to comment on the definition of "Facility", DW Portion
(Definitions, page 10, lines 18-23).

ib•
C	 J	 1 11 1	 l

S ' - wnvl
l
Llvn:	 ).n.i

-
.a. - ---	 --	 - Key Comment-Regulatory Agency Authority

Page, lines: Page 14, lines 6-15
CS Comment:	 The language of the Draft Permit is overly restrictive and fails to
recognize other waste management authority such as WAC 173-303-646 and CERCLA,
applicable to the Hanford Facility.

Requested Action: Delete the first paragraph of Condition I.A.l.a and substitute the
following:

The Permittees are authorized to treat, store, and/or dispose of dangerous
waste in accordance with the conditions of this Permit and in accordance
with the applicable provisions of Chapter 173-303 WAC (including

--	 WAC 173-303 provi sionsas appli-ed in the -FFACO).-- Any treatment, storage,
or disposal of dangerous waste by the Permittees at TSD units that have
been incorporated into this Permit that is not authorized by this Permit or
Chapter 173-303 WAC and for which a permit is required by
Chapter 173-303 WAC, is prohibited.

Justification: The proposed language recognizes other waste management authority
applicable to the Hanford Facility and is consistent with other dangerous waste
permits issued in the state [refer to Burlington Environmental, Inc: Washougal,
Georgetown, and Pier 91 permits (Comment Attachments 14, 15, and 16, respectively)].

i 1?^

Condition:	 I.A.l.a.	 Key Comment: Permitting Approach
Page, lines: Page 14, lines 17-25	 Permit Implementation
CS Comment:	 The language of the Draft Permit is confusing and does not properly
acknowledge the permitting process contemplated by the FFACO. This condition also
seems to imply that interim status units can be incorporated into a final status
Permit in violation of WAC 173-303-840(1)(a).

Requested Action: Replace the second paragraph of Condition I.A.l.a. with the
following language:

The Conditions of this Permit shall not apply to TSD units operating or
closing under interim status. A TO unit operating under interim status

-- -	 --	 --shah maintain interim status until that TS"Dunit is incorporated into
Part ITT of this Permit or until interim status is terminated under
WAC 173-303-805(8). Interim status units shall be incorporated into this
permit through the modification process. Conditions of this Permit shall
not be enforced at interim status units undergoing closure.

JusIi-ficati-on^_ -The -requested -language more accurately reflects both regulatory
-	 - authority and 	 provisions-of the-FFACO. The only authorized regulatory vehicle

for incorporating an interim status TSD unit directly into a final status facility
permit is via review of a Part B permit application that addresses that TSD unit.
This fact is reinforced by language throughout the Dangerous Waste Regulations. The
Department has agreed through the FFACO to issue the initial permit for "less than
the entire facility". The FFACO- Identifies 40 CFR 270.1(c)(4) as the appropriate
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regulatory authority.for permitting of the Hanford Facility. This regulation clearly
establishes a unit-by-unit approach to permitting.

Refer to comment on Introduction, DW Portion (page 6, lines 16-28).

118,

34, Condition:	 I.A.l.b.	 Key Comment: Permitting Approach
Page, lines: Page 14, lines 27-29
CS Comment:	 This condition is ambiguous. The Commenters have indicated on the
Draft Permit, HSWA Portion, that the state leased lands should not be included in the
HSWA Permit. However, even if such lands were included, the effect of this condition
would be to erroneously suggest that lands used by or leased by others are subject to
the Permit.

Requested Action: Revise this condition to read:

The conditions of this Permit only apply to TSD units included in Part III
of this Permit.

Justification: Refer to comment on Introduction, DW Portion (page 5, lines 28-35).
-- -Any-conditions applicable as a-result of-HSWA should be -separately-identified clearly

and specifically in the HSWA Permit. Also refer to comment on Facility definition,
M CZUA Dnr#inn /nano S lino FM

IS.
Z-1 - Condition:	 I.A.2.	 Key Comment: Permittee Responsibilities

Page, lines: Page 14, lines 31-43
CS Comment:	 The Draft Permit identifies as Permittees the DOE-RL (Owner/Operator),
WHC (Co-operator), and PNL (Co-operator). The definition of "Permittees" and the
delineation of responsibilities in the Draft Permit would properly hold WHC and PNL

-	 responsible for all activities-subject to-the scope-of the Permit within their
respective areas of control. This language distinguishes the responsibilities of the
Permittees and should not be confused by inaccuracies in the Responsiveness Summary,
DW Portion (Title Page, pages 94-95).

Requested Action: Revise language in the Department's Responsiveness Summary,
DW Portion (General Comment 6, pages 27-28; Title Page Comment, pages 94-95; and
Definitions Comment, pages 102-103), to reflect the limited operational
responsibilities of the contractors.

Justification: Refer to comment on Title Page, DW Portion (page 1, lines 24-35).

v
	

Condition:	 I.A.3.	 Key Comment: Permitting Approach
Page,. lines: Page 14, lines 45-49;

_ page 15, lines 1-6
CS Comment:	 This section includes those TSD units that will be closed under interim
status, in accordance with the FFACO Action Plan, in the Draft Permit. Such
incorporation is inconsistent with the FFACO.

Requested Action: Add an additional sentence to Condition I.A.3. that states:

--- TSD units that -will be closed under interim status are - excluded from the
Permit incorporation process described in this section.
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Justification: Refer to comment on Introduction, DW Portion (page 6, lines 16-28).

18.
31

	

	Condition:	 I.A.4.	 Key Comment: Regulatory Agency Authority
Page, lines: Page 15, lines 8-14
CS Co

mm
ent: -- The permit condition improperly makes the FFACO enforceable through the

Permit, purports to bring CERCLA activities under the Permit, is unfair to the
contractor permittees, and conflicts with Paragraph 12 of the FFACO.

Requested Action: Delete the first sentence of this condition.

Justification: The FFACO is an Agreement among the DOE-RL, the Agency, and the
Department. Article I, Paragraph 6, of the FFACO specifies that it is enforceable in

-	 -accordance with all its terms, reservations, and applicable laws. The FFACO includes
requirements of federal and state law far beyond the scope of the state's Dangerous

'

	

	 Waste permitting authority and which may not be enforced through such a permit.
Furthermore, the FFACO must be read as a whole. Selectively incorporating provisions
of the FFACO deprives all of the benefit of the entire agreement. For example, this
Permit condition-incorporates-the FFACO milestones in -their -entirety -into -the -Permit.
The FFACO milestones include CERCLA activities, which may not be regulated under a
RCRA permit.

-	 Fin ally,-the contractor permittees are not parties to the FFAC€ and have not the
legal ability to affect the FFACO's terms, now, or in the future, as it may be
amended. Making the FFACO enforceable against contractors through this Permit
exceeds regulatory authority, the basic tenants of fairness, and is directly contrary
to Article II, Paragraph 12 of the FFACO which states:

"[DOE's] ... agents, contractors, and/or consultants shall be required to
comply - with the terms of this Agreement, but the Agreement shall be binding
and enforceable only against the Parties to this Agreement".

18,

Condition:	 I.C.3.a.	 Key Comment: Permit Implementation
Page, lines: Page 15, lines 44-49
CS Comment:	 The language of Condition I.C.3.a. is confusing. Condition I.C.I.
contains information necessary for permit modifications in accordance with
WAC 173-303-830. Of primary concern is the potential for Condition I.C.3.a., as
written, to be construed as prohibiting Class 1 modifications that can be implemented
without prior approval from the Department.

Requested Action: Reword Condition I.C.3.a. as follows:

Except as provided otherwise by specific language in this Permit, the
-- --- -----	 permit modification procedures of WAC 173-303-830 shall apply to
- - - - -----modifications or changes in design or operation of the Hanford Facility or

any modification or change in dangerous waste management practices covered
by this Permit.

Justification: 	 requested language more accurately reflects the applicability of
WAC 173-303-830 and will eliminate confusion concerning Class 1 modifications. The

- Responsi
v
eness Sumirar --DW-Portion- res onse-ta -Condition-i.C.3.a. 	 119),p	 y.	 ^' p	 ,-page 

indicates that both the Permittees and the Agency independently had similar concerns
about the language of this condition. In consideration of these comments, the
Commenters encourage the Department to adequately address this concern.
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16,

^I

	

	 Condition:	 I.C.3.b., I.C.3.c.	 Key Comment: Regulatory Agency Authority
Page, lines: Page 16, lines 5-12, lines 14-17
CS Comment:	 Corrective action requirements should not be addressed in the
DW Portion of the Permit, but only in the HSWA Portion of the Permit.

-Requested Action, Delete these conditions.

	

-_- -	 Justficati-on:--Only-the 11SWA Por_Li.on of - t.he_permit should address corrective action
requirements for the Hanford Facility.

f Fi.

4L Condition:	 I.D.2.	 Key Comment: Permit Implementation
Page, lines: Page 16, lines 36-43
CS Co

mm
ent:	 The Draft Permit condition does not acknowledge and provide for the

-	 --FFACB;-which- might- have applicable compliance schedules.

	

z.	 Requested Action: Add, at the end of the sentence, the words:
i4_,

or unless the FFACO authorizes an alternative action.

Justification: The FFACO might include compliance schedules for certain interim
status TSD activities and the FFACO would continue to be in effect during any stay of
a permit condition. The requested change would.clarify the intent of this paragraph.

The Responsiveness Summary, DW Portion (response to Condition I.D.2, page 120)
indicates that the Draft Permit language is boilerplate in all state permits. The
FFACO is a Department, DOE-RL, and Agency agreement unique to the Hanford Site that
impacts this Permit and must be acknowledged.

rs
43

	

	 Condition:	 I.E.2.	 Key Comment: Regulatory Agency Authority
Page, lines: Page 17, lines 11-23

- -- --CS tomment	 The-Draft Permit-addresses federal requirements-not appropriate in a
state-only permit and does not acknowledge that compliance with the Permit
constitutes compliance with state law as specified in WAC 173-303-810.

Requested Action: Delete Condition I.E.2. and add a new Condition I.E.2. as follows:

Compliance Constituting Defense

Compliance _lvitth-thi-s- Permit -during__its _ term constitutes compliance for the
purpose of enforcement with the Dangerous Waste Regulations as specified in
WAC 173-303-810(8).

-	 -Alternativeljt, del-ete-Condition €.€.2. and modify the language of Condition I.A.l.a.
to add the permit shield language of WAC 173-303-810(8).

Justification: This language is consistent with WAC 173-303-810(8) that, with
limited exceptions, provides that compliance with the Permit constitutes compliance
with the law. The analysis of this issue in the Responsiveness Summary, DW Portion
(response to Condition I.E.2., pages 121-122) is incomplete and does not address
WAC 173-303-810(8). Refer to comment on Condition II.L.3., DW Portion (page 43,
lines 20-27).
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`"Condition:	 I.E.6.	 Key Co
mm

ent: Regulatory Agency Authority
Dana lines• Dann 17 lino 6Q•

in AA	 page 18, lines 1-7
10 1T CS Comment:	 The last sentence of this condition is inconsistent with the regulatory

language of WAC 173-303-810(5) and exceeds regulatory authority.

Requested Action: Delete the last sentence of this condition.

- -- Justification: The Draft Permit language is consistent with 173-303-810(5) until the
last sentence. The Department does not -have the regulatory authority to prohibit the
Permittees' use of any legal defense to which they are entitled by law. Jurisdiction
to determine legal defenses rests with the courts and the legislature.

re,;

1	 Condition:	 I.E.8.	 Key Comment: Regulatory Agency Authority
Page, lines: Page 18, line 24

Q__	 CS Comment:	 This condition should be made consistent with Article XLV of the FFACO

C-J	 and should recognize the constraints of other federal law, such as the Privacy Act
"-	 (5 USC 552a), which may be applicable.

-c-"-	 t,._ L_-1--1-- 1 r_-J1 1 1^- T r n
-	 - - Requested ACt9dFt[ - Aad to cne ueyinniny q r C. union 1.[.o.:

Subject to the requirements of applicable federal law and Article XLV of
the FFACO, ...

Justification: The proposed language will make the Permit consistent with the FFACO,
in accordance with the intent stated in the Introduction, DW Portion (page 4,
lines 29-32), and provide for the constraints of other federal law that could be
applicable,

4	 Condition:	 I.E.9.	 Key Co
mm

ent: Regulatory Agency Authority
Page, lines: Page 18, lines 33-37
	

Permit Implementation
CS Comment:	 This condition, as written, does not acknowledge that there are
additional federal requirements that will have to be met to obtain access to Hanford
Facility TSD units.

Requested Action: After the word "credentials" in line 37, add the following
language, "and other documents as required by law."

Justification: The requested language is consistent with the language in other
permits. This language also is fully consistent with the federal rule providing
authority for this condition, 40 CFR 270.30(i), which authorizes entry "upon
presentation of credentials and other documents as required by law". The requested
language is an acknowledgment of the factual situation and, therefore, eliminates any
possible ambiguity that might arise in the future implementation of the Permit.

16,
4-7 Condition:	 I.E.10.	 Key Comment: Regulatory Agency Authority

- -	 -page, lines:- Rage 19;-li-nes 9-49;
page 20, lines 1-16

CS Comment:	 Condition I.E.10., "Monitoring and Records" does not reflect the
-- ctandard_permit condition of WAC 173-303-810(11), nor is it consistent with
corresponding standard monitoring permit_ conditions contained in other Department-

940407.1458p (6)



C ,
r^s
{`_...

r--^

04/11/94	 HANFORD SITE COMMENTS, DANGEROUS WASTE PORTION 	 ATT 1, 20 of 80

issued permits. This standard permit condition should be limited to requirements
associated with monitoring and monitoring records. Waste analysis activities and
other recordkeeping duties specific to the Hanford Facility should be addressed in
Parts II and III of the Permit, not by Condition I.E.10.

The Commenters' concerns with Condition I.E.10. as written, include:

• Condition I.E.10.a. addresses "samples and measurements taken by the
Permittees for the purpose of complying with this Permit", whereas
WAC 173-303-810(11) addresses "samples and measurements taken for the purpose
of monitoring." Condition I.E.10.a. also specifies sampling and analysis
requirements that are not addressed in standard monitoring and monitoring
record conditions in any other Region 10 permit reviewed.

• Condition I.E.10.c. addresses monitoring information not associated with a
- --- particular TSD unit. The Permit should only impncp requirements on

activities related to TSD of dangerous waste at final status units.

• Condition I.E.10.d. unnecessarily requires record retention extension during
-----7lnrmlved-enforcement action to 10 years beyond the conclusion of

enforcement, rather than just extending retention in such situations in
accordance with WAC 173-303-380(3)(b).

Requested Action: Rework this condition to reflect consistency with the standard
permit condition of WAC 173-303-810(11) and the record retention requirements of the
FFACO. The Commenters request the following language:

I.E.10.a.

I.E.10.b.

!l1Oil(M

Samples and measurements taken for the purpose of monitoring shall be
representative of the monitored activity. Where monitoring is required
at a specific TSD unit, the Permit shall specify, in Part III, the

_monitoring type, intervals, and frequency that are appropriate for that
TSD unit. Additionally, Part III will specify, when appropriate,
requirements concerning the proper use, maintenance, and installation
of monitoring equipment or methods.

The Permittees shall retain at the Hanford Facility records (which
could include storage by electronic media, when feasible) of all
monitoring information, including all calibration and maintenance
records and all original strip chart recordings for continuous
monitoring instrumentation, copies of all reports required by this
Permit, and records of all data used to complete the application for
this Permit, for a period of at least 10 years from the date of the
sample, measurement, report, or application. The records retention
period may be extended by request of the Department at any time.
Information required to be kept in TSD unit-specific operating records
shall be identified in Part III of this Permit.

Records of monitoring information shall include;

The date, specific location, and time of sampling or
measurements;

ii. The individual(s) who performed the sampling or measurements;

iii. The dates the analyses were performed;
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iv.	 The individual(s) who performed the analyses;

V.	 The analytical techniques or methods used; and

vi.	 The results of such analyses.

----__- -_ Also,- tKe-Lwmerlter request_that_the Department collaborate_with the Agenc y to
revise both Condition I.E.10., DW Portion, and Condition I.L., HSWA Portion, to read
as WAC 173-303-810(11) and 40 CFR 270.30(1), respectively. The two regulations
essentially are identical.

Justification: Condition I.E.10. of the Draft Permit, DW Portion, does not
accurately reflect the standard permit condition of WAC 173-303-810.
WAC 173-303-810(1) states "This section sets forth the permit conditions that are
applicable to all permits, except interim status permits ... to assure compliance with

N. --this-,chapter:" --The requested Language is-eons-istent w i th the provisions of
WAC 173-303-810(11). The requested language also is consistent with the language in
the following permits issued by the Department and/or EPA Region 10:

The Chemical Processors permit (WAD000812909, Condition I.B.I., Comment
Attachment 11) and the Van Waters & Rogers permit (WAD067548966, Condition I.B.I.,
Comment Attachment 17) both simply incorporate all WAC 173-303-810 requirements by
reference. The Texaco permit (WAD009276197, Condition I.F.10., Comment Attachment 9)
contains standard language reflected in WAC 173-303-810(11) and is limited to

-- - ----monitoring-information.._-The Shell permit (WAD039275082, Condition i.F.10., Comment
Attachment 10) contains standard language reflected in WAC 173-303-810(11) and also
is limited to monitoring information. The Chem-Security Systems permit

-- -_-_-- __-(ORD_089.452 353,_Condition-1_N.-,_Comment_Attachment-131 and the Envirosafe Services
permit (IDD073114654, Condition I.N., Comment Attachment 12) both contain language

-----_ -_- es-sentially_identical-to-the Commente_rc' requested language_

The Department states in the Responsiveness Summary, OW Portion (response to
Condition I.E.10.a., pages 127-129) that "it is not necessary for permit language to
blindly parrot the word of the regulation." Although this statement is true, and
certainly at--times c-larification-is-appropr-iate,--the-Departme nt cannot redefine
regulations or expand requirements without regulatory basis. The Department confirms
this fact in the Responsiveness Summary, DW Portion (General Comment 70, page 72), by
stating that "the Department, as well -as_the_Permittees are constrained by the
applicable regulatory requirements. WAC 173-303-810(11) provides the proper basis
for the language that should be used in this standard permit condition. Also in the
Responsiveness Summary, DW Portion (response to Condition I.E.10.a., pages 127-129),
the Department stated that the Permittees' requested language was "inconsistent with
the Dangerous Waste Regulations". The Commenters disagree. The requested language
for this standard condition for monitoring and records is directly from the Dangerous
Waste Regulations and is identical to the language of all other Agency Region 10
permits reviewed by the Commenters.

The Department also has expanded on Condition I.E.10. to mandate use of
WAC 173-303-110 as the standard facility default requirement for all samples and
measurements taken for Permit compliance. Such action has not been taken for any
other permits reviewed by the Commenters. WAC 173-303-110 pertains to designation of
dangerous waste and should not be abstracted to a standard condition concerning
monitoring and monitoring records. The Commenters encourage the Department to
acknowledge the FFACO Action Plan, Section 6.5, for sampling and analytical
activities.
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In conclusion, the Commenters request the Department to recognize that
Condition I.E.1O. should reflect a standard condition that is limited in

--	 applicability-to monitor
i
ng acti:^ ties. References to WAC 173-303-110 should be

limited to applications where methods of WAC 173-303-110 are mandated by law for the
specific activit y or where the D0O process has identified such methods as appropriate
for parameters of waste analysis .Refer to comments on Condition II.D. and comments
on Condition I.L. of the HSWA Portion of the Draft Permit. Also, WAC 173-303-810(11)
does not preclude retention of records via electronic media. Data loggers and
acquisition instrumentation systems, as well as distributive control systems, are
anticipated to be used more frequently for the collection of information. As these
records will exist only in an electronic format, information pertaining to the Permit
will require downloaded copies to be produced and placed into the Hanford Facility
record.

IS.

Condition:	 I.E.11.	 Key Comment: Permitting Approach
Page, lines: Page 20, line 22

-_ _CS Comment - Clarify-the-app-licabi_l-ity of-tM s Draft Permit condition.
:tea_
f^^

Requested Action: Replace the phrase "Facility subject to this Permit" with
"TSD units incorporated into Part III of this Permit."

Justification: The applicability of general permit conditions (such as this one) is
--	 at final status TSD units incorporated into the Permit, i.e., TSD units incorporated

into Part III. Refer to comment on Introduction, DW Portion (page 5, lines 28-35).

,e,
49 Condition:	 I.E.12.iii.	 Key Comment: Regulatory Agency Authority

Page, lines: Page 20, lines 43-48	 Permit Implementation
CS Comment:	 The submittal requirement is more stringent than that called for in the
Dangerous Waste Regulations.

Requested Action: Reword the condition to read:

Within 15 days of the date of submission of the Permittees' letter . .

Justification: This Draft Permit condition is more stringent than the regulatory
requirements. WAC 173-303-810(14) specifies "fifteen days of the date of submission
of the letter," and the Draft Permit condition specifies "fifteen days of the date of
receipt of the Permittee's letter," (emphasis added). It will be difficult for the
Permittees to know the date the Department receives the permittee's letter, unless
the delivery is made by hand.

18,

So Condition:	 I.E.13.	 Key Co
mm

ent: Permitting Approach
Page, lines: -Page 21, lines 1-12
CS Comment:	 Clarify the applicability of this Draft Permit condition.

-- Requested-Action:---Replace-the-phrase "-F-aci-l-ity -subject to this Permit" with
"TSD units incorporated into Part III of this Permit."

Justification: - Refer to comment on Condition I.E.11, DW Portion (page 20, line 22).
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Condition:	 I.E.14.	 Key Comment: Regulatory Agency Authority
---	 --Page, lines: Page 21, lines 14-22

CS Comment:	 The Dangerous Waste Regulations specify two means by which a permit can
1^^5( be transferred by a permittee. The condition in the Draft Permit arbitrarily

eliminates one method of transfer and imposes notice requirements not founded in the

regulations.

Requested Action: Delete the Draft Permit language and replace with the following:
"This Permit may be transferred toa-new?ermittee in accordance-with the provisiois
of WAC 173-303-830(2)."

Justification: The requested change addresses all permit transfer, options available

to permittees under the Dangerous Waste Regulations. There is no regulatory
authority to arbitrarily prohibit transfer by modification at the request of a
-ermittee- specified in WAC 173-303-83C'2)(b	 WAC-173-303-830' 71 (c) only establishes
the causes for modification, not the procedures that WAC 173-303-830(2) provides.

r .
Condition:	 I.E.15.	 Key Comment: Regulatory Agency Authority
Page, lines: Page 21, lines 24-48;

page 22, line 1-35

`	 15doe'------ - cam roment :---Condition_i;f_.	 s not-accurate'^Y reflect the--standard pei•^^it
condition of WAC 173-303-810(14)(f) or is the language consistent with language in
other permits issued by the Department. The Co mmenters encourage the Department to
reconsider using language that more accurately reflects the regulatory requirement

---^	 -- f -	 -	 =r ' condition.	 i	 T E 1F has not
- = f^y"^mmed^a^ reNOrvi ^ng is a s^a^;^awd permit ::^ldit un,- ir•,;dit on

---- been written to be-consistent with WAC 173-303-810(1), which states that the section

-	 "sets forth the general permit condition that are applicable to all permits ... to
assure compliance with this chapter." Instead the Draft Permit condition has been
created by the merging of some facets of the appropriate requirements set forth in
WAC 173-303-810(14)(f) with the general requirements of WAC 173-303-145. Other

— - --Department permits that appropriately address this area were cited in the initial
comment package submitted by the Commenters on March 16, 1992. The following
inaccuracies remain in Condition I.E.15 as written.

_Condi.tion-I-E.I5.a._imposes immediate reportin g requirements for hazardous
substances. The Permit is for the TSD of dangerous waste. Hazardous
substances are adequately addressed pursuant to CERCLA and are outside the
scope of the Permit unless the hazardous substances are managed as dangerous
waste. Condition I.E.15.a. also constrains the term "immediate" to mean
"within 2 hours." This is considerably more restrictive than the federal
requirement for reporting "within 24 hours". The condition also triggers the
immediate reporting requirement based on the Permittees becoming aware of the
release and/or noncompliance. WAC 173-303-810(14)(f) requires immediate

---	 reporting based on becoming aware of the circumstances.

--	 - r--Condition I.t.15.b. does not accurately-clarify WAC 133-303-810(14)(f), which
requires immediate reporting for noncompliances "which threaten human health
or the environment outside the facility (emphasis added)". Instead, the
condition requires immediate reporting for noncompliances "which threaten
human health or the environment".

Condition I.E.15.c. again extends the scope of the standard permit condition
beyond the regulatory requirements of WAC 173-303-810(14)(f) by addressing
hazardous substances. Condition I.E.15.c. also fails to clarify that
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- WAC 173=303=8I0(14)(f) pertains to - releases that threaten human health or the
environment outside the facility.

e 6onditifirr i:c.i$.d. - does not reflect any portion of WAC 173-303-810, or is it
mandated anywhere in the final facility standards.

• Condition I.E.15.e. does not reflect any final status permit condition.
WAC 173-303-145 is a broad regulatory requirement that is not included in the
final facility standards. WAC 173-303-145 applies to the Permittees
independent of the Permit. In fact, WAC 173-303-145 recognizes the separate
release response/reporting requirements of WAC 173-303-810 by stating that

-- - -- -

	

	 "nothing in WAC i73-su"3 = i45 snail eliminate any obligations to comply with
reporting requirements that may exist in a permit or under other state or
federal regulations (emphasis added)."

Requested Action: Rewrite this condition to reflect the standard permit condition
located in WAC 173-303-810(14)(f).

Justification: The requested language more accurately reflects the regulatory
requirement of WAC 173-303-810(14)(f) and is consistent with the language of other
Department-issued permits reviewed by the Commenters.

In the Responsiveness Summary, DW Portion (response to Condition I.E.15.,
page 134-135), the Department indicated reliance on information of WAC 173-303-145
(which has been amended since late 1992) in developing this standard permit
condition. The requirements of WAC 173-303-810, including WAC 173-303-810(14)(f),
are standard permit conditions that should be incorporated into all permits. The
... For Dior of 173-303-145 into a permit is unprecedented and is regulatorily
inappropriate. The Commenters encourage the Department to recognize that
WAC 173-303-145 is not identified in WAC 173-303-600 as having applicability specific
to permit conditions. WAC 173-303-600 contains final facility standards for the
management of dangerous waste. Immediate reporting requirements should not be
extended automatically to hazardous substances, but rather on a case-by-case basis.
If a hazardous substance release, due to the nature of the circumstances, results in

- --"any -noncompliance-which may endanger health or the environment outside the
facility", then immediate reporting is required in accordance with
WAC 173-303-810(14)(f). This would include "releases of dangerous waste that may

-- cause-an-endangerment to dri
ep

nking water supplies or ground or surface waters." There
is no reason to include the rorting requirements of WAC 173-303-145 into the
Permit.

Tnere is also no regulatory requirement or precedent for providing a definition of
the term "immediate" as used in WAC 173-303-810(14)(f). The Commenters maintain an
emergency response capability on the Hanford Facility to make immediate
notifications. This capability has been described in Part III permit applications
(Attachments 8 and 18 of the Draft Permit) and in the Hanford Facility Contingency
Plan (Attachment 4 of the Draft Permit) (Comment Attachment 18). As such, this
definition is not needed. No regulatory basis for this condition was offered in the
Responsiveness Summary, DW Portion.

le,

S3 Condition:	 I.E.16.	 Key Comment: Regulatory Agency Authority
Page, lines: Page 22, lines 37-48;

page 23, lines 1-2
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CS Comment:	 Condition I.E.16.. as written, does not accurately reflect the
intention of the written reporting requirement of WAC 173-303-810(14)(f).

Requested Action: The Commenters request that the submission of the written report
be based on "the time the Permittees become aware of the circumstances" as stated in
WAC 173-303-810(14)(f), instead of basing the submission on the time "the Permittees
become aware".

Justification: There is a distinction between the time that one becomes "aware of"
something happening and the time that one "becomes aware of the circumstances". The

__-language-of_this-condition should be chan ged to more accurately reflect the language

in WAC 173-303-810(14)(f).

f b.

t- 4	Condition:	 I.E.17.b.	 Key Comment: Onsite Waste Movement

Page, lines: Page 23, lines 14-21s	
CS Comment:	 This Draft Permit condition fails to reflect the requirements of the

-	 nepartment's Dangerous Waste Regulations FWAC 173-303-370(4)] by imposing manifest

r-	 discrepancy reporting on onsite waste movements.
z

'	 Requested Action: Delete this condition in its entirety.

Justification: The requirements of WAC 173-303-370(4) are applied improperly to this
Draft Permit condition. Refer to comment on Condition II.Q.1., DW Portion (page 45,
lines 37-49; page 46, lines 1-15).

0
Condition:	 I.E.18.	 Key Comment: Onsite Waste Movement

Page, lines: Page 23, lines 27-32
^^.	 CS Comment:	 This Draft Permit condition goes beyond the requirements of the

n n - o	 cal	 f onsite wasDepartment-s--Dangerous-Waste Regulations by requiring manifest 	 a-.-	 .. to

movements.

Requested Action: Delete the second sentence of this Condition Revise the last
sentence to read:

Whenever regulated dangerous waste received from offsite sources without a
manifest, the Permittees shall submit a report ...

Justification: By not limiting the condition to waste shipments received from
offsite, this condition infers that onsite movement of dangerous waste will be
subject to manifesting. Refer to comment on Condition I.E.17.b., DW Portion
(page 23, lines 14-21).

IS.	 _

slo Condition:	 I.E.21.	 Key Comment: Permit Implementation
Page, lines: Page 24, lines 5-43
CS_Com ent. _ This Draft Permit Condition as written does not reflect the recent
organizational and responsibility changes within the Department's Nuclear and Mixed
Waste Prnaram_

Requested Action: Change Condition I.E.21.a. to have all reports, notifications, or
other submissions, including the items in Condition I.E.21.b., sent to the Nuclear
and Mixed Waste Program Office in Kennewick. Delete Condition I.E.21.b.
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Justification: It would be more appropriate to have the reports, notifications, or
other submissions required by the Permit sent to the Department's Kennewick Office

-- - - -beca',:se this office will-be responsible-for overseeing permit compliance on a day-to-
day basis. Copies can be sent to both offices, but it would be more efficient and
consistent with the organizational responsibilities if the required documentation
were sent directly to the Kennewick office.

i.

S -7 Condition:	 I.E.21.a.	 Key Comment: Permit Implementation
Page, lines: Page 24, line 21
CS Comment:	 No time limitation is given for the Department to notify the Permittees
of a change in address or telephone number.

Requested Action: Insert "Within 15 days of any such change" before "The
rf	 Department".

L,	 Justification: A time limitation for giving the Permittees notice of a change in
-- .y4 - address- and/or-telephone -number -should be indicated_ in the Permit.,

r

U - Condition: — --I.E.21.b	 Key Comment: Permit Implementation
rage, lines: Page 24, line 36
CS Comment:	 A means is required to ensure the receipt of notifications made by the
Permittees to the Department.

Requested -Action:- -Change the telephone numberto one that will be manned 24 hours a
day, 365 days per year.

Justification: Line 40 of this Draft Permit condition states that it is the
Permittees' responsibility to ensure that notifications are made. It is not possible
to ensure the receipt of notification unless a personal contact is made. If reliance
is made on a telephone recorder, it might fail and result in the report not being

---- recei-veil through -no-fault of the Permittees.
!8.
59 Condition:	 I.E.21.b.	 Key Comment: Permit Implementation

Page, lines: Page 24, line 40
-CS-Comment: - -No-time-limitation is given for the Department to notify the Permittees
of a change in address or telephone number.

Requested Action: -- Insert "_Within- 1 6 -days of any such change" before "The
Department".

---- Justification: A. time -limitation-for- giving the Permittees notice of-a change in
address and/or telephone numbers should be indicated in the Permit.

L-̂ D Condition:	 I.E.22.	 Key Comment: Regulatory Agency Authority
Page, lines: Page 24, lines 47-48 	 Permit Implementation
CS Comment:_- This condition should not be read to require cost estimates in a form
or manner other than as specified in Paragraphs 138 and 139 of the FFACO.

Requested-Action: - Add the following words at the beginning of the Permit Condition:

Except as specified in Paragraphs 138 and 139 of the FFACO...
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Justification: Cost estimate requirements of WAC 173-303-620(3) and (5) are
incorporated into the annual report requirement of WAC 173-303-390(2) cited in the
Draft Permit Condition. The Department has agreed that the Federal Government is
exempt from the requirements of WAC 173-303-620 [refer to Responsiveness Summary,
DW Portion (response to Condition II.H.1., pages 181-182)]. The DOE-RL and the

- Department-have-agreed to-the-reporting format specified in Paragraphs 138 and 139 of
the FFACO. As DOE-RL is the owner and operator of the TSD units managed with the
assistance of contractors, it would not be logical to establish a duplicative
reporting requirement in the Permit. Refer to comments on Permit Conditions II.H.1.
and II.H.2., DW Portion (page 36, lines 36-49; page 37, lines 1-2).

L I Condition:	 I.G.	 Key Comment: Permit Implementation
Page, lines: Page - 25, lines 7-11
CS Comment:	 This condition should be made consistent with Article XLV of the FFACO.

Requested Action: Change the section heading to read:

CLASSIFIED AND CONFIDENTIAL INFORMATION

Add a new first sentence to read:

Article XLV of the FFACO is incor porated by reference.

Justification: The Department, the DOE-RL, and the Agency agreed to manage
classified and confidential information as specified in Article XLV of the FFACO.
The Department is bound by the FFACO. The FFACO recognizes that in addition to
normal proprietary information, the Hanford Facility also deals with classified or

-

	

	 confidential in-formativn: The -Permit-must be consistent wit- 1118 FFACO as specified
in the Introduction, DW Portion (paqe 4, lines 29-32).

18,

Z Condition:	 II.A.1.	 Key Comment: Regulatory Agency Authority
Page, 	 Page 26 line. ^ tor3yC, I IIICi:	 fGyC LV, I IIIC^ /-1V

CS Comment:	 The Draft Permit condition, as written, would require invoking the
contingency plan any time a release of dangerous waste occurred, regardless of
whether an emergency situation existed.

Requested Action: Rewrite the second half of the Draft Permit condition as follows:

...whenever there is a release of dangerous waste or dangerous waste
constituents that threaten human health and the environment, or other
emergency circumstance at regulated units.

Justification: Releases of dangerous waste or dangerous waste constituents might not
create an emergency situation and implementation of the contingency plan might not be
necessary to mitigate any hazards. Per WAC 173-303-350(2), the contingency plan is
used in emergencies or releases that threaten human health and the environment. The
requested language more accurately reflects the regulations and makes it clear that
only a release that threatens human health and the environment would invoke the

-	 Hanford Facility Contingency Plan or a TSD unit's contingency plan. The Draft Permit
- - condition inappropriately- ii-tc-hide -t-he regWremlent. to implement the contingency plan

any time there is any release of dangerous waste or dangerous waste constituents.
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3	 Condition:	 II.A.3.	 Key Comment: Permit Implementation

rage, lines: Page 26, lines 21-22
CS Comment:	 Correct the typographical error in the regulatory citation.

Requested Action: Replace "WAC 273" with "WAC 173".

Justification: This is the correct regulatory citation.

(D^}	 Condition:	 II.A.4.	 Key Comment: Permit Implementation
Page, lines: Page 26, line 27
CS Comment:	 Clarification is needed regarding the location of names and home
telephone numbers for compliance with contingency plan requirements.

Requested Action: Add language to this Draft Permit condition to clarify how to
comply with WAC 173-303-350(3)(d). This line should read:

...except the names and home telephone numbers will be on file with...

Justificati-on; _ Thos change = will clarif y that names and home telephone numbers will
he n\,ietni..A it the nccu\.ren.e Mtificat'

nn	
IIIVIIIYOIIIGV pY YIIG V\.\.YIIGIII.G 1\VYII IAY^ on Center.

KI'a(

6S Condition:	 II.B.1.	 Key Comment: Regulatory Agency Authority
Page, lines: Page 26, lines 32-34 	 Permit Implementation
CS Comment:	 Revise this condition to provide consistency with the Dangerous Waste
Regulations.

ted Action: "	 e-"at	 minimum" 	 line o2equeà c - c $Oil. vele	 fttc al. a	 i	 " nunn nnwn u	 iu 1 nlc .ic.

Justification: The proposed changes make this condition consistent with
WAC 173-303-340(1). "At a minimum" introduces an unnecessary ambiguity into this
condition.

18\
(o(o Condition:	 II.C.1.	 Key Co

mm
ent: Permit Implementation

Page, lines: Page 27, lines 4-6
CS Comment:	 Revise this condition to accommodate flexibility in training record
maintenance and provision.

Requested Action: Rewrite this condition to reflect how WAC 173-303-330(2) and (3)
will be complied with for all Permittees. Condition II.C.1. should read:

The PprmittppS shall conduct personnel training as required by
WAC 173-303-330. The Permittees shall maintain documents in accordance
with WAC-173-303-330(2) and (3). Training records can be maintained in the
Hanford Facility Operating Record or on electronic data storage.

-- ----Just ficat-ion:-- The Draft Permit condition does not recognize that two types of
training records are maintained on the Hanford Facility: (1) hard copy training
records and (2) electronic data storage training records. By modifying the condition
in the requested fashion, all training records systems are accounted for that are
maintained by the Permittees.
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Condition:	 II.C.2.	 Key Co
mm

ent: Regulatory Agency Authority
Page, lines: Page 27, lines 8-12	 Permit Implementation
CS Comment:	 The 30-day training requirements specified in this condition are more
restrictive than the regulations. In addition, Condition II.C.2.e. duplicates the
requirements of Conditions II.C.2.a.-d.

- -Requested-Chrat(ge:--Defete Vie- current- Draft- Permrit- language and replace with the
following:

II.C.2.	 All Hanford Facility personnel will receive Hanford Facility
orientation training within 6 months of hire. This training will
ensure personnel are informed that dangerous waste management
activities are being conducted on the . Hanford Facility. The training
will include:

MCI

r. ,	II.C.2.a.	 Identification of contacts for information regarding dangerous waste
management activities,

f t^

II.C.2.b.	 Identification of contacts for emergencies involving dangerous waste,

II.C.2.c.	 Description of emergency signals and appropriate personnel response,
6	 and

II.C.2.d.	 Introduction to waste minimization concepts.

Justification: The Department has not demonstrated in the Responsiveness Summary,
- _ DW Portion (response to Condition II.C,- pane 151-153), that a more restrictive

timeframe than that identified by regulation is required to protect human health and
the environment. Furthermore, the language in the Draft Permit goes beyond what was
discussed with the Department during preparation of the Draft Permit. Based on these

- _--__--_--distussions.- -it- was -clearly runderstond `hat personnel involved in dangerous waste
management activities would receive additional training co mmensurate with the scope

------ -- of_ their- job- assessments.- -There_was__no indication,-however,-that-the Department
------- - -would-include a-more-restrictive-timeframe than that required by regulation. New

personnel will receive training as soon as possible or within 6 months of being
hired, which is consistent with the requirements in WAC 173-303-33O(1)(c). The
Department has no regulatory basis for the 30-day timeframe in the Draft Permit.

The Draft Permit identifies five conditions (i.e., II.C.2.a.-e.) describing the
general training requirements for Hanford-Facility-personnel.--Condition II.C.2.e.
should be deleted because it duplicates what is presented for Conditions II.C.2.a.-d.
The Hanford Facility Contingency Plan contains information concerning emergency
signals, personnel response, and contacts for emergencies involving dangerous waste.
These are the applicable Hanford Facility Contingency Plan elements included in the
general training to be provided to meet this condition.

(off Condition:	 II.C.4.	 Key Comment: Regulatory Agency Authority
Page, lines: Page 27, lines 34-37 	 Permit Implementation

_CS Comment:-_ This -Draft -Permi.t_coada-tion -needs to-be-modified to reflect a more
appropriate level of Department control.

--_------ --- Rsq
u
ested-Actiona - Strike the s en+Pnce, "At a minimum, this training shall ...

dangerous waste."
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Justification: This minimum training is an unreasonable requirement for any and all
visitors or subcontractors to the Hanford Facility. The first sentence of this
paragraph states "... necessary training to non-Facility personnel (i.e., visitors,
subcontractors) as appropriate ..." This statement sufficiently brackets the
requirement and would allow for no minimum training where appropriate. Clearly, in
some instances, no minimum training is necessary; therefore, the minimum training as
stated is excessive.

Condition:	 II.D.	 Key Comment: Permitting Approach
Page, lines: Page 27, lines 39-48;

page 28, lines 1-47
CS Comment:	 This Draft Permit condition inappropriately applies waste analysis
requirements to locations and TSD units that should not be incorporated into a final
status permit.

Requested Action: Remove from this condition reference to locations other than final
status TSD units contained in Part III and reference to Part V.

Justification: Refer to comments on Introduction, DW Portion (page 6, lines 16-28).

Condition:	 ii.D.1.	 Key Comment: Permitting Approach
Page, lines: Page 27, iincs 4I-49
CS Comment_: - -This Draft-Permit-condition is unclear-in--its application to the
Hanford Facility. The Commenters have noted their objection to incorporation of
closure plans and the sampling and analysis plans into the final status Permit.
Further, as noted in previous comments, there is no regulatory authority for any
approach that purports to include interim status activities under the final status
standards or that purports to regulate activities not subject to the final status TSD
standards.

Requested Action: Revise this condition to read "All waste analyses conducted at
TSD units incorporated into Part III of this Permit shall be conducted in accordance
with a written waste analysis plan (WAP). WAPs for these TSD units shall be approved
through incorporation of the TSD unit into Part III of this Permit."

Justification: The Permit must be explicit in the scope of coverage; this scope must
be limited to the TSD units that meet the criteria for receiving final status. The
scope of a dangerous waste permit issued under WAC 173-303-806(1) is to regulate

--- -activit i es -at "final status TSD facilities". At this time there are only two
-- TSD units identified iw the -Draft-Permit that the Department has determined to have

had the necessary information submitted for issuance of a "final facility permit"
The scope of the Permit, in accordance with the Department's Dangerous Waste
Regulations, must be limited to these TSD units. Refer to comments on Introduction,

---DW -Portion-(page-_&,-lines 16-28), and Definitions, DW Portion (page 10, lines 18-23).

to,

-71	 Condition:	 II.D.2.	 Key Comment: Permitting Approach
Dann linac:	 D.nc 90 linee 1-9..y.., ....	 uyc cam, . n.cw a-v

CS Comment:	 This condition should be revised to eliminate references to interim
status TSD units and to discuss WAP modifications for final status TSD units.

Requested Action: Delete the references to TSD units identified in Part V (the
interim status closures) and modify this condition to include the following:

..".ot.:sDZr s;



/8,
7<I-

:e

04/11/94	 HANFORD SITE COMMENTS, DANGEROUS WASTE PORTION 	 ATT 1, 31 of 80

--- - - The -Permittee-shat-1 maintain a-waste analysis plan for each TSD unit

inrorporated into Part III of this Permit. Modifications to the waste
analysis plan for TSD units incorporated into Part III of this Permit shall
be-made - in accordance with - WAC 173 -303-830.

Justification: There is no regulatory basis for preparing and maintaining a written
- ----waste analys-is -p-fast for - -interim -status - T$rD unrits - -undergoing closure. Refer to

comment on Introduction, DW Portion (page 6, lines 16-28).

Condition:	 II.D.3.(vii).
Pane lines • Pane 28 lines 33-43^ r	 y
CS Cniiiilent:- - Additlnndi clarification i5

Key Comment: Receipt of Offsite Waste

needed.

Requested- Action:--Rewrite thic rnnditinn ac fnllnwc:

For TSD units receiving dangerous waste from offsite, a procedure shall be
in place for confirming that each offsite dangerous waste received matches
the identity of the waste specified on the accompanying manifest or
shipping paper. This procedure shall include, at a minimum, the following:

• A procedure for identifying each offsite waste movement at the unit; and,

• A method for obtaining a representative sample of each offsite waste to be
identified, if the identification method includes sampling.

Justification: This language will establish clarity as to how Permit conditions will
be applied. The application of WAC 173-303-300(5)(g), from which this requirement is

-	 taker,- is-to offsite facil ities=14.e., thos e --CsD- units -recei vi ng waste from offsite
generators). The requested language will clarify that only waste received from
offsite (i.e., not generated at Hanford) requires such procedures.

I8r

-73 Condition:	 II.D.4.	 Key Comment: Permitting Approach
Page, lines: Page 28, lines 45-47

-_ -__ __-CS Commen	 Wade analysis-plans # hat are not associated with a particular final
status TSD unit are outside the scope and regulatory authority of this Draft Permit.

-----------Requested Action: Delete this condl ti on.

Justification: Refer to comment on Condition II.D.1., DW Portion (page 27,
lines 41-49).

,g

-7+ Condition:	 II.E.	 Key Comment: Quality Assurance and
Page, lines:- Page 28, lines 49-50 	 Quality Control

through page 35, lines 1-3
CS Comment:	 By mandating the same broad set of quality assurance and quality
control (QA/QC) criteria on both waste analysis and sampling and analysis plans, this
condition imposes requirements that are not appropriate for managing dangerous waste
properly or for environmental monitoring. Waste analysis performed to properly
manage waste will have much different QA/QC requirements than the sampling and

--	 analysis of env ironmental media for purposes of monitor ing.
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Requested Action: Delete Conditions II.E.2. to II.E.4. and substitute the following
language for Condition II.E.1.:

All data required by this Permit shall include the appropriate level of quality
assurance/quality control (QA/QC) to ensure that resulting decisions are
technically sound, statistically valid, and properly documented. The

--- ---appropriate-level of QA/QC will be determined and documented using the data
quality objective process.

Justification: The level of detail contained in Conditions II.E.2. through II.E.5.
is excessive and imposes unnecessary and inappropriate requirements. 	 The FFACO

------ - Action Pl an, Section 6.5, addresses QA/QC concerns by requiring that the DQO process
be Vused to develop the appropriate QA/QC levels for each TSD unit. This DQO process
allows for the TSD units to establish WAPs that are suited to the individual data
needs of each TSD unit. The criteria identified in these conditions seem to be based
on needs for sampling and analysis of environmental media not waste analysis
necessary to properly manage waste. For example, including sampling site, field
sampling operations, and similar levels of detail are not needed for WAPs.

The condition, as stated, exceeds the regulatory requirements of WAC 173-303-300. In
-	 -addition, the l evel of control stated in this condition is beyond that necessary to

ensure that the above requirements are met. An example of this excessive level of
control is the requirement for pre-prepared sample labels identified in
Condition II.E.2.b.xxi, DW Portion (page 30, lines 46-48).

All references to sampling and analysis plans (SAPS) for interim status TSD unit
closures should be deleted. The SAPs and WAPs have totally different data needs and
requirements. The FFACO Action Plan, Section 6.5, addresses this concern by

- _ - ___requiring that_the_DQO process be used for interim status TSD unit closure plan
-- -

	

	 sampling and analysis. In addition, the QA/QC requirements are identified in interim
status TSD unit closure plans in the quality assurance project plans (QAPjPs) section
of the plans. After the DQO process is completed, the SAP and QAPjP are finalized
and included in the closure plan. Refer to comment on Introduction, DW Portion
(page 6, lines 16-28).

Conditions I.E.10.e.; II.E.2.b.iii.; II.E.2.b.vi.; II.E.2.C.ii.; and II.E.2.d.(2). of
the Draft Permit, DW Portion, contain different requirements than the corresponding
technical requirements of the Draft Permit, HSWA Portion. The substance of the

--- -- differences in the conditions is not related to specific data needs or objectives of
the two regulatory programs. However, the differences create substantial impact in
the manner in which Permittees will comply with the Draft Permit conditions.

These differences will cause the Permittees to (1) maintain a duplicate set of
records (with minor differences to meet the different requirements) in four areas;
(2) have two different standard operating procedures; (3) have two different analyst
training programs; and (4) have two different QA/QC procedures to monitor
performance. This additional complexity is costly and can lead to unnecessary audit
findings having no impact on data reliability/useability. There is no discernable

- ---- value--added to these-differences -with regards-to-the-protection of human health and
the environment. Refer to comments on Conditions III.C. through III.J. and
Attachments A through E, HSWA Portion (pages 26-77).

If Condition II.E. is not revised as requested, recommended language changes have
been provided in the wording of each of the referenced conditions in the comments
that follow.
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1i.E.1. -	-	 - - Key Comment: Quality Assurance and
Page 29, lines 1-10 	 Quality Control

This requirement unnecessarily generates another document.

Requested Action: Insert the words "or equivalent information" between "(QA/QC)
plan" and "to document" on line 3.

Justification: Chapter 1, QA/QC of SW-846 contains the following language on
page ONE-1: "The project plan may be a sampling and analysis plan or a waste

--

	

	 analysis lan -tf it-covers-the-QA,t1_ gals -f the-Chapter,-or it may be a Qual ity

Assurance Project Plan as described later in this chapter ........ It is recommended
that all projects which generate environment-related data in support of RCRA have a
QA Project Plan (QAPjP) or equivalent. In some instances, a sampling and analysis
plan or a waste anal ysis plan may be equivalent if it covers all of the QA/QC goals

.a	 outlined in this chapter."

i 

Condition:
(:	 ,:rage, 1 Iries.

CS Comment:
with the DQO

Z
-

II.E.2.	 Key Comment: Quality Assurance and

Page 29,--lines-12--13---	 Quality Control
The basis for the QA/QC criteria in this condition should be consistent
provisions for QA/QC requirements specified in the FFACO Action Plan.

Requested Action: Rewrite this condition to include reference to the DQO process as
r------	

cited in the FFACU Action rPian, Sections 6.^.

Each QA/QC plan shall contain a Data Quality Assurance Plan. The level of
quality assurance and quality control (QA/QC) for the collection,
preservation, transportation, and analysis of each sample that is required
shall depend on the DQOs for the sample. The plan shall include, where
determined appropriate in accordance with the DQOs, the following:

Justification: T he suggested wording ensures that the basis for the QA/QC criteria
in this condition of the Draft Permit is consistent with the DQO provisions for QA/QC

-	 - requirements specified inthe FFACO- Act i on -Plan, --Section -6.5. _Draft Permit
Condition II.E.5. (page 34, lines 47-50 and page 35, lines 1-3) states that the DQO
process can be used; because the process is important on the Hanford Site, this
process should be moved forward in the Draft Permit. A better location would be to
include the DQO process discussion as the second paragraph to Condition II.E.1.,
DW Portion.

+a.

Condition:	 11.E.2.b.	 Key Comment: Quality Assurance and
Page, lines: Page 29, line 26 	 Quality Control
CS Comment:	 Expand this condition to include the citation or referencing of

procedures.

Requested Action: Modify the clause on line 26 as follows:

-	 A sampling section that shall include a description of, reference, or

citation to:	 V^+^

Justification: Clarification that the current practice of describing, referencing,
or citing procedures and/or methods is still adequate. It should not be necessary to
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repeat information that is readily available by cite or reference in each SAP and

WAP.

Condition:	 II.E.2.b.iii.	 Key Comment: Quality Assurance and

_-,n Paoe. lines: Page 29, lines 36-37	 Quality Control

IV
,fVC

- S'Comment:	 As -written, there is no reference point to establish what or how "a
technically sufficient number" is or how it is to be determined.

Requested Action: Revise this section as follows:

Criteria for determining the number of sample sites sufficient to meet the
needs of the project as determined by the DQO planning process.

Justification: As written, there is no reference point to establish what or how "a
technically sufficient number" is determined. The suggested wording is consistent
with the objective of the FFACO to use the DQO process to establish the technical

ca	 requirements and supporting Togic for important Hanford Site QA/QC activities (refer
to Sections 6.5 and 7.8 of the FFACO Action Plan). The suggested wording establishes

Qp`

the needs of the project" as the limit of data quality.

€Py

Condition:	 II.E.2.b.vi.	 Key Comment: Quality Assurance and

Page, lines: Page 29, line 45 	 Quality Control

CS Comment:	 The section is difficult to implement as stated.

Requested Action: Rewrite the section as follows:

Criteria for establishing which parameters are to be measured at each
sample collection point and the frequency that each parameter is to be

measured.

Justification: The location, timing, and frequency of sampling and analysis on a
Darameter-bv-Darameter basis needs to be established.

$O Condition:	 II.E.2.b.xii.	 Key Comment: Quality Assurance and

Page, lines: Page 30, lines 46-47	 Quality Control

CS Comment:	 Rewrite this section for clarity.

Requested Action: Rewrite as follows:

Pre-prepared sample labels containing blank spaces for the entry of all
infnrmation necessary for effective sample tracking.

Justification: -As written, the condition requires that all information for sample
tracking be printed on the labels when in fact, the labels should have blank spaces
to prompt field personnel to enter the necessary data at the time of sample
collection.

se,

-?r}_-Condition:	 II.E.2._c.ii.	 Key Comment: Quality Assurance and
Page, lines: Page 31, lines 4-5 	 Quality Control

CS Comment:	 As written, there is no reference point to establish what "a
technically sufficient number" is or how it is to be determined.
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Requested Action: Revise this section as follows:

Criteria for determining the number of field measurements sufficient to
meet-the needs of the project as determined by the DQO planning process.

Justification: Refer to comment on Condition II.E.2.b.iii., DW Portion (page 29,
lines 36-37).

E 9,

b^L Condition:	 II.E.3.	 Key Comment: Quality Assurance and

Page, lines: Page 33, line 11 	 Quality Control

CS Comment:	 The term "raw data" is inappropriately used in this condition.

Requested Action: Rewrite the condition as follows:

...the validated and unvalidated data and conclusions of the investigation.

The data...

Justification: The language should be consistent with the renegotiated FFACO that
states, "The DOE shall make available to EPA and Ecology validated and unvalidated
laboratory analytical data." Raw data generally refer to data that have not
undergone any interpretation and review by the laboratory staff. Unvalidated data
generally have undergone a first-line technical/interpretive review to ensure data
quality and that no analytical systems have malfunctioned, e.g., software failure.
It is equally important to distinguish between validated and unvalidated data
released from the laboratory. This change should be made to ensure consistency with
the FFACO and to avoid confusion.

e,

83 Condition:	 II.E.3.a.iii.	 Key Comment: Quality Assurance and

Page, lines: Page 33, line 22 	 Quality Control

CS Comment:	 There is not a definition of the term 'raw data' in the Draft Permit.

Requested Action: Add the followin g definition of 'raw data' to the definition

section of the Draft Permit.

The initial value of analog or digital instrument outputs and/or manually
recorded values obtained from measurement tools. These values are
converted into reportable data (e.g., concentration, percent moisture) via
automated procedures and/or manual calculations.

Justification: Adding a definition for 'raw data' will clarify the Draft Permit
condition and will avoid confusion over different perceptions of what 'raw data'
means.

is,
84- Condition:	 -II.E.3.b.	 Key Comment: Quality Assurance and

Page, lines: Page 33, lines 36-49 	 Quality Control
CS Comment:	 These items are not considered to be QA/QC deliverables, but rather a

-tio-	 graphical tool. _ha_ can-be used----	 -	 ^e^ec^ion--of-tabular L^r-- r	 1	 --	 c_t, t r	 a-i	 in the analysis and
interpretation of data.

Requested Action: Delete this section.

-
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Justification: Stipulating the routine generation of this graphical information is
cBrrsidered to be beyond the scope of the Qn/QC area.

18.
01 Condition:	 II.E.3.b.i.	 Key Comment: Quality Assurance and

	

----- eY7^ _-l_7 RCQ • --_Pa E..-]Q 1 i.. QO	 _-Qua-li+v rnn+rnl
.........	 Jd-f--1;4m 4c:	 ----_---- --	 .j

CS Comment:	 This section of the condition needs to be modified to provide
information necessary for implementation.

-- - --Requested Action= Rewrite the condition as follows:

validated and/or unvalidated data;

---

	

	 Justification_ Refer to comment on Condition II.E.3, DW Portion (page 33, line 11).
Also, raw data will not lend itself well to a tabular format because of its nature.
Tabular displays are valuable only after data are converted to a meaningful form
(e.g., concentration, percent moisture).

Condition:	 II.E.3.c.	 Key Comment: Quality Assurance and
c7'.. Page, lines: Page 34, lines 1-36 	 Quality Control

CS Comment:	 These items are not considered to be QA/QC deliverables, but rather a

--

	

	 selection of tabular or graphical tools that can be used in the analysis and
interpretation of data.

Requested Action: Delete this section.

Justification: Refer to comment on Condition II.E.3.b., DW Portion (page 33,
lines 36-49).

f8^
18-7  Condition:	 II.E.3.c.viii.	 Key Co

mm
ent: Quality Assurance and

Page, lines: Page 34, lines 29-32	 Quality Control

---

	

	 CS Comment:	 This condition is too prescriptive and could prove to be unmanageable
because of the size of the specific monitoring network.

Requested Action-Modify-the--condition to allow ac ase-by-case determination of
mapping requirements based on the size of the area and number of monitoring wells.

ustification: The requested action is consistent with the established practices for
6he quarterly and annual reports and will produce a more manageable product tailored+

-bo -the spec ific site.

S$ Condition:	 II.E.4.	 Key Comment: Quality Assurance and
-Page;-lines: Page 34, lines 38-45	 Quality Control

Regulatory Agency Authority
CS Co

mm
ent:	 It is unclear why the Permittees should notify the Department when data

are obtained. There is no regulatory basis for such notification.

Requested Action: Delete this condition. Alternatively, insert "pursuant to this
Permit" between "obtained" and "within" on line 39.

Justification: Considering the level of analyses requested, this condition will lead
to an inordinate volume of routine notifications. Data are maintained as a record
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and are available for the Department's review upon request. This condition imposes
an unwarranted level of control that goes beyond the actions necessary to protect
human health and the environment. The alternate language at least will provide a
proper regulatory framework and make this requirement consistent with the Draft
Permit, HSWA Portion, Attachment B.

IS(
$q	 Condition:	 II.E.4.	 Key Comment: Quality Assurance and

Page, lines: Page 34, lines 38-45 	 Quality Control
CS Comment:	 The FFACO sections concerning HEIS should be used to replace this
condition.

Requested Action: It is recommended that this condition address the FFACO
requirements concerning HEIS reporting.

,- -Justification: The HEIS provides on-line computer information that is constantly
available-to-the-regulators; thus, this requirement is considered to be unnecessary.

Q Condition:	 II.E.S.	 Key Comment; Quality Assurance and
Page lines: °^° 34 li	 Qualit Control^.; Page, ^,^^^^. ^a°y^ .,	 Ines 47-50>	 Y

page 35, lines 1-3
CS Co

mm
ent:	 The language in this condition should be moved to a more appropriate

place.

Requested Action: Relocate this language as specified in the comment on
Condition II.E.2., DW Portion (page 29, lines 12-13).

Justification: The language of this condition should be included in
Condition II.E.2., near the beginning of the section, because the DQO process
establishes the type, level, and control criteria for all QA/QC practices associated
with a data collection activity. Refer to comment on Condition II.E.2., DW Portion,
(page 29, lines 12-13).

i 8,
Condition:	 II.F.	 Key Co

mm
ent: Groundwater Monitoring

Page, lines: Page 35, lines 5-48;
pages 36, lines 1-2,

CS Comment:	 Only a groundwater monitoring program specific to final status
TSR units is-appropriate for the Hanford-Facility.--Section 11.1. should only apply
to the individual TSD units that have been incorporated into Part III of the Permit.
All other TSD units, until incorporated into Part III of the Permit, should continue
to be regulated by the interim status regulations.

Requested Action: (1) Change the title of Section II.F. to read, "Groundwater
Monitoring". -(2)-Add-the fvllowing sentence to the beginning of the paragraph

lion 7

This condition shall apply only to those wells - the Permittees use for the
groundwater monitoring programs applicable to the TSD units incorporated
into Part III of this Permit.

If the requested action to limit the groundwater monitoring program to Part III
TSD units is not followed-, -substitute the following language for Condition II.F.:
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Within 18 months of the effective date of the Permit, the Permittees shall
submit a report to the Department that presents the compliance status and

- groundwater-monitoring needs-for all TSD units-that are, or will be,
incorporated into the Permit.

Justification: In its Responsiveness Summary, DW Portion (General Comments 74-77,
pages 75-77; response to Condition II.F., pages 175-180), the Department has cited

-- --- WAC- 173-303-545 as justification for a Hanford Facility-wide groundwater monitoring
system, including remediation and closure of wells. The Department has based their
justification on that fact that "discharges into the ground" have occurred at the
Hanford Facility with no recognition of, or distinction between, "active regulated
unit", past-practice unit, or CERCLA sites. There is no basis to assume, or imply,
that all areas or wells on the Hanford Site have been associated with, or impacted
by, releases from TSD units. The regulations do not empower the Department with the
authority to regulate the maintenance or closure of wells not associated with TSDF. 
monitoring activities.

Not all wells on the Hanford Site are, or should be, RCRA monitoring wells.
r-	 Approximately 3,500 groundwater wells and vadose zone boreholes have been drilled on
-; the Hanford Site, with over 2,900 still existing. Most of these wells were drilled

before 1987 and may not conform to present RCRA construction standards.
`Y1

A significant cost impact is expected if the Department intends this condition to
include all wells not pertinent to the RCRA monitoring program based on the following
amounts per well:

(1) Cost to evaluate a well is approximately $5K per well.
(2) Well remediation/decommissioning costs are estimated at $10OK per well.
(3) Well maintenance activities are approximately $7M per year per well.

Thus, provision of a Hanford Facility-wide groundwater monitoring system, as outlined
in the Draft Permit, could be a significant cost impact (potentially as high as
several $100's of millions). In the recent FFACO negotiations, the DOE-RL, the
Department, and the Agency agreed to a Cost and Management Efficiency Initiative. In
Commitment 6 (Regulatory Reform) (refer to Comment Attachment 4), the parties agreed
that many inefficiencies in Hanford Site operations are driven by overly conservative
interpretations of environmental regulations and by functional redundancies and
procedural duplication in implementation of these regulations. Condition II.F., as
it is now written, could lead to undue cost increases that do not result in increased
protection of human health and the environment.

-The makeup of the program that 
w
ouldbe required to address Condition II.F. is

ambiguous and needs to be addressed by the Department and the Permittees as part of
-- ------the-efforts-- t6- support--t-he CiiSt- and -Management Eff7ticnCy Initiativeif the

Department does not limit groundwater monitoring to final status TSD units included
in Part III of the Permit. Further sup port of this clarification and planning need
is contained in the Department's Responsiveness Summary, DW Portion (response to
Condition II.F, page 176), which stated that "a series of negotiations concerning:
priority of issues, project definitions, extent of work and the time of completion"
should be conducted to address the resolution of groundwater monitoring issues. The
Commenters' requested action, to develop a comprehensive report that presents the

-==-=compliance-status Art RCRA groundwater monitoring needs, is compatible with that
approach. This report would document input from such discussions between the
Department and the Commenters. In addition, this report would (1) address the scope
of the -- RCRA groundwater mon.it-orina program in relation to CERCLA and other non-RCRA
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groundwater monitoring activities conducted on the Hanford Site, and (2) include a
cost-efficiency evaluation based on a detailed cost estimate. In conclusion,
substitution of the proposed alternate language for Draft Permit Condition II.F would

- -allow time for a more thorough management evaluation of the costs and benefits of a
RCRA groundwater monitoring program.

^8T

9 z Condition:	 TT r .2.-^.	 - --	 -- Key Comment: Gro undwater MonitoringYVIIYII	 11.1

Page, lines: Page 35, line. 26 33
CS Co mment:	 Consistent with the comment on Condition II.F., this condition must be
clarified to apply only to those wells associated with TSD units included in Part III
of this Permit.

Requested Action: In Condition II.F.2.a., (starting at line 26), change the first
sentence to add "appropriate for this program" after the word "wells" in line 36; and

zsx --- add- 11- as-a- qu al- j f-i^d-wei^"-tQ-^ii^--enf^--'Jf th2-$cilt crla.c after U11C word "use"

Justification: The significant costs incurred for applying RCRA standards to wells

cam,

	

	 not involved in the RCRA groundwater monitoring program for final status TSD units,
and the lack of a regulatory basis for including these wells in this Permit, require

'-'	 that non-RCRA wells be excluded from this condition. Because many of the wells on
- -
	 ---the Hanford Site were established to meet programmatic needs other than RCRA, those

_	 programs control, and use, other appropriate standards for the maintenance and
closing of these wells.

,^ 3 Condition:	 II.F.2.b.	 Key Comment: Groundwater Monitoring
Page, lines: Page 35, lines 35-43
CS Comment:	 Because there is no regulatory basis for this condition, it should not
be included in the Permit. This condition requires the preparation of a plan and
schedule r _a& wel Las development of technical standards for a program of inspecting
all groundwater and vadose zone monitoring wells, within 120 days following Permit
implementation. Because of the extensiveness of this process, this time limit would
be far too short, even if this condition could be justified.

Requested Action: Delete this condition.

_-	 Justification:- There is no regulatory basis for requiring this condition. In
- -_ -

	

	 addition, there is the potential that this requirement could conflict with well
investigations conducted pursuant to CERCLA. Even if this condition could be
justified, at least 1 year, rather than 120 days, should be allowed for preparation
of an inspection plan.

------ ^ - Condit; p 	 IT [ 2.:.	 --	 - -- Key Comment- Groundwater MonitoringYVIIY I Y I V11.	 11 .1

Page, lines: Page 35, lines 45-48
CS Comment: _Remediation of a well should be distinguished from routine maintenance
to prevent the Permittees from having to notify the Department before initiating any
changes to a well. Changing or lowering a pump, scrubbing, or other activities that
do not alter the original structure of a well should be excluded.

Requested Action: Define "remediation of a well" and distinguish this from well
maintenance. On line 46, after the word "remediate", add the phrase "(excluding
maintenance activities)".
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Justification: Failure to make this distinction would exceed an appropriate level of
control and would not be cost effective.

to

jS Condition:	 II.F.2.d.	 Key Comment: Groundwater Monitoring
Page, lines: Page 36, lines 1-4
CS Comment:	 This condition should be revised to exclude the decommissioning of

wells.

Requested Action: Add to this section that decommissioning of wells is not
applicable.

Justification: Decommissioning is covered under abandonment in Draft Permit,
Condition II.F.2.a., which refers to the Hanford Well Remediation and Decommissioning

,-,. Plan in Attachment 6 of the Draft Permit.

6k
Condition:	 II.F.3.a.
Page, lines: Page 36, lines 8-10

-!'S Comment:tadose zone wells should4

Key Comment: Groundwater Monitoring

not-be-included-- in this condition.

^- Requested Action: On line 8 after the text, "ground water" delete the words, "and
vadose zone wells".

Justification: The Permittees are not required to meet this condition for vadose
zone wells. - In the Responsiveness Summary , DW Portion, the Department did not
provide a justification for vadose zone monitoring wells.

18,

9 7 Condition:	 II.F.3.b.	 Key Comment: Groundwater Monitoring
Page, lines: Page 36, line 18

-

	

	 CS Comment:	 Attachment 7 of the Draft Permit, Policy -on -Remediation of Existing
-Wells-and Accep tanceAcceptance--Criteria for -RCRA -and CERCLA, was written to identify procedures
for remediation and decommissioning of wells used by RCRA and/or CERCLA programs.
Attachment 7 should not be applied through the Permit to non-RCRA wells, CERCLA
wells, or wells that meet programmatic criteria for fitness-for-use.

Requested Action: Provide a qualifier in this condition that Attachment 7 applies

-only-to wells -used -to monitor final ctat im TCn unite

ustification: The Hanford Site has a number of groundwater monitoring wells used
for purposes other than RCRA. The Draft Permit, DW Portion, should apply only to
those wells that are used to monitor final status TSD units, not to Hanford Site
wells that are used for other purposes.

18.	 -
9	 Condition:	 II.F.3.b.	 Key Comment: Groundwater Monitoring

--	 - Page, iifiRS: Edge 36, iroes I -21
- _ CS Comment, _ This-condition reauires that all existing wells be evaluated in

comparison to current standards.

Requested Action: On line 18 after the text, "(Attachment 7)" delete the words,
"Upon completion of this evaluation, " and add the following text "Within the
schedule identified in Condition II.F.2.d,".
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Justification: The intent of the proposed modification is to allow data from these
wells to be used (even though evaluation shows the wells might not meet current
standards), until these 'off-specification' wells are either remediated or replaced
within the 8-year period allowed in Condition II.F.2.d., DW Portion.

i8,
Condition:	 II.H.	 Key Comment: Financial Assurance and
Page, lines: Page 36, lines 31-33	 Liability Provisions

- CS Comment: The Draft Permit does not address the financial assurance and liability
provisions of WAC 173-303-620. However, the Responsiveness Summary, DW Portion
(response to Condition II.H.1., pages 181-182), misinterprets both the law and the
relationship between DOE-RL and its contractors.

Requested Action: Add a new Condition II.H.3. to the Draft Permit to read:

f-	 Because the Hanford Facility is owned by the federal government and
Ff

	

	 operated by the U.S. Department of Energy, Richland Operations Office, the
Permittees shall not be required to comply with the financial assurance or

-	 -°	 - l i abilit
y
--provisions of WAC 173-303-620(4), (6), (7), (8), (9), and (10).ar-,

r	 Justification: In the Responsiveness Summary, DW Portion (response to
Condition II.H.1., pages 181-182), the Department states:

"The Department agrees that Federal governments (sic) are specifically
exempt fromthe financial assurance requirements in WAC 173-303-620.....

The Department disagrees with the Commenter that the requirements of
WAC 173-303-620 are not applicable to their contractors.
WAC 173-303-620(1)(b) specifically states that although State and Federal
governments are exempt, 'operators of facilities who are under contract
with the state or federal government must meet the requirements of this
section.'"

The Department's position misinterprets both the law and the relationship between the
DOE-RL and its contractors. Responsibilities of WHC and PNL are limited; therefore,
the exemption in WAC 173-303-620(1)(c) applies to the Hanford Facility and the
requirements of WAC 173-303-620 are not applicable.

--in 40 CFI ro ^ tU-aim WAC Yt3-X.3-04-i "operator" is defined as the person responsible
for-the overall operation of a facility. As set out below, WHC and PNL have certain
operational responsibilities at the Hanford Facility. Neither WHC nor PNL
contractually are responsible for the overall operation of the Hanford Facility. The
DOE-RL, the Department, and the Agency have agreed previously in the FFACO that the

- -	 -United ctat„es through the executive agency of DOE-RL owns and operates the Hanford
Facility. The DOE-RL has accepted the role of owner-operator with a commensurate
commitment and responsibility to clean up the Hanford Site including closureof
TSD units. To require the same financial assurance from contractors, the burden of
which would ultimately lie with the DOE-RL, would impose an undue burden upon the
federal government. This would be discriminatory to the interests of the federal
government-as represented by the DOE-RL when compared to other state or federal
operators and would make it difficult for the DOE-RL to obtain contractors for site
activities.

The contractors' roles are more limited as specified under their respective contracts
with the DOE-RL (refer to Comment Attachments 5 and 6) and the contractors should not
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be identified as responsible for all activities. Contractors cannot be held to
separate financial responsibilities from the DOE-RL becausetheir source of funds,
budffrtary processes and program development are controlled by their contracts
DOE Orders, and accounting procedures.

The DOE-RL is responsible for overall management and operation of the Hanford
Facility, including policy, programmatic funding, scheduling decisions, and general
oversight of the contractors' performance. The contractors are responsible for
certain day-to-day activities such as waste analysis, waste handling, monitoring,
container labeling, personnel training, and recordkeeping. The requirements of
WAC 173-303-620 and 40 CFR 264, Subpart H, to include financial assurances and

- liability requirements- are clearly programmatic funding functions and, therefore,
outside the contractors' responsibilities.

The definition of "Permittees" [refer to comment on Definition, DW Portion (page 11,
lines 1-3)] and the delineation of responsibilities [refer to comment on
Condition I.A.2., DW Portion (page 14, lines 31-43)] would hold WHC and PNL
responsible for all activities subject to the scope of the Permit within their
respective areas of control. This language expressly recognizes the need to
distinguish the responsibilities of the Permittees.

t	 The discussion in the Responsiveness Summary, DW Portion (response to

Condition - II.H.1., pages
--
181-182), reflects the type of overly conservative

interpretation that is addressed in the Commitment to Regulatory Reform of the Cost
and Management Efficiency Initiative (refer to Comment Attachment 4). The Commenters
are not-aware-of-any-other DOE-facitit3tin the United States that has been required
to have contractors with similar responsibilities provide such financial assurance
and liability protection under RCRA. Because DOE-RL is the facility owner/operator,
the intent of WAC 173-303 is satisfied and the Department should not seek to require
that cleanup money be spent on bonds and insurance.

The Commenters recommend that the Department reach the same conclusion as to
financial assurance and liability protection that it has reached as to cost
estimates.

-- -- Applying the same consistency considerations, the Commenters request that the
Department consider the financial responsibility provisions of the DOE-RL contracts
with WHC and PNL in combination with the indemnification provisions of the Price
Anderson Act as meeting the financial assurance and liability requirements of
WAC 173-303-620(4), (6), (7), (8), (9), and (10). This approach would be consistent
with Commitment 6 (Regulatory Reform) of the Cost and Management Efficiency
Initiative.

j00 Condition:	 II.H.1. and II.H.2.	 Key Comment: Permit Implementation
Page, lines: Page 36, lines 29-49;

page 37, lines 1-2
CS Comment:	 It is believed that these conditions are substantively redundant with
paragraphs 138 and 139 of the revised FFACO (January 94).

Requested Action: Delete these conditions.

Justification: As part of the January 1994
FFACO were significantly modified to enhance
planning and allocation process. The DOE-RL
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postclosure cost estimates be provided as part of the 138 and 139 processes, and not

- -through a- separate- mechan i sm , This approach will ensure consistency of data
provided. The DOE-RL would be responsible to ensure that closure and postclosure
estimates are clearly distinguishable from other costs.

1 b.

COI	 Condition:	 II.I.1.	 Key Comment: Permit Implementation

Page, lines: Page 37, lines 4-21
CS Comment:	 The Commenters encourage the Department to reconsider the language
drafted for the Hanford Facility Operating Record requirements. The Commenters again
request that the Department reduce the body of documents mandated by
Condition II.I.1. to be maintained in the Hanford Facility Operating Record.

- -WAC - 173-303-380 accurately reflects the requirements for-facility-recordkeeping.

Requested Action: In the interest of efficiency, and to more accurately reflect
regulatory_requirements, reduce the body of documents required to be maintained in

-^	 the Hanford Facility Operating Record. Also, delete the second sentence of this

°.'	 paragraph and replace with the following:

`-	 -a-^ Where specifically, addressed in	
ty

n this Permit, the Permittees shall record by
n	 - the location 	 . h	 F r +inn in the Wmnfnrrl C.'.Clll--`-^------ --- --ref p r pnc?-ei E---i--ef- such in ormaerv^r.^u

- Operating Record. The--Hanford-Facility-Operati ng -Record shall identify the

c	 location of such information within seven (7) working days after the

information becomes available.

The requested language for Condition II.I.1. more accurately reflects the intent of

WAC 173-303-380.

- --Justification: The Department has unnecessarily expanded the scope of the Facility
Operating Record. Such an increase in the volume of information that must be
maintained in the record imposes significant additional costs on the Permittees with
no added benefit to the protection of human health and the environment.

lArv,

I d L Condition:	 II.I.1.a.	 Key Comment: Regulatory Agency Authority
Page, lines: Page 37, lines 23-24
CS Comment:	 The Permittees encourage the Department to remove reference to
generating activities on the topographic map required by WAC 173-303-806(4)(a). The
Commenters disagree with the Responsiveness -Summary, -DW -Portion -(response to
Condition II.I.I.a., page 187). The Department takes the position in this response
that WAC 173-303-806(4)(a)(xviii), WAC 173-303-806(4)(a)(xx)(C), and
WAC 173-303-806(4)(a)(xx)(B) specify mapping requirements that include waste

-	 generators. -In fact,- a study of the regulatory requirements of WAC 173-303-806(4)
indicates that mapping requirements do not extend to generators.

Requested Action: Reword the condition to properly reflect the requirement of
WAC 173-303-380(1)(b). Clarify, if necessary, that the Draft Permit does not impact
generator activities that are conducted in accordance with WAC 173-303-200. The
following language is requested for Condition II.I.I.a.:

The location of each final status dangerous waste unit within the facility
and the quantity of waste at each location. For disposal units within the
facility, the location and quantity of each dangerous waste must be

-recorded on--a-m an _or -diagram-of each cell or disposal area. This
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information must include cross-references to specific manifest document
numbers, if the waste was required to be accompanied by a manifest.

Justification: WAC 173-303-806(4)(a) specifically states that the "Part B
information requirements presented in (a) through (h) of this subsection reflect the
standards promulgated in WAC 173-303-600." WAC 173-303-600 provides standards for

- final -status -facilities- and contains-no requirements applicable to generator
activities. WAC 173-303-600(3)(d) specifically indicates that the standards are not
applicable to "a generator accumulating waste on site in compliance with
WAC 173-303-200. 1" The Department is requested to acknowledge that the Hanford
Facility engages in generator activities in accordance with WAC 173-303-200 and that
such activities are not subject to permitting, or are these activities subject to
interim status or final status standards. The Department states in the Introduction,
DW Portion (page 4, lines 15-16) that the DW Permit is for the TSD of dangerous
waste. Generator activities conducted pursuant to WAC 173-303-200 do not constitute
TSD of dangerous waste and hence are outside the scope of the Draft Permit.

TPi

Condition:	 II.I.l.b.	 Key Comment: Regulatory Agency Authority
Page, lines: Page 37, line 26
CS Comment:	 The Commenters request that the De partment reword this condition to

Z^, more accurately reflect WAC 173-303-380(1)(c).

Requested Action: Reword Condition II.I.l.b. to read as follows:

-	 ---Records-and results-of waste analyses required by Wor 17a-am-z00.

Justification: The requested language more accurately reflects the requirement of
WAC 173-303-380(1)(c).

1$,

1a Conditi-on:	 ii.I.i.c.	 Key Comment: Regulatory Agency Authority
Pao_e. lines: Paqe 37. lines 29-32
CS Comment:	 The Commenters request that the Department reword this condition to
more accurately reflect WAC 173-303-380(1)(d).

Requested Action: Reword Condition II.I.l.c. to read as follows:

1I.I.i.c.	 Summary reports and details of all incidents that require implementing
the contingency plan, as specified in WAC 173-303-360(2)(k).

Justification: The Department has enlarged the recordkeeping requirements
unnecessarily. WAC 173-303-380(1)(d) requires that the Hanford Facility Operating
Record contains information pertaining to implementation of the facility contingency
plan. The Permittees already provide the Department with Occurrence Reports that
contain all pertinent details on unusual occurrences and offnormal occurrences.
These reports normally are transmitted to the Department within 3 days of issuance.
There is no reason to require the Permittees to also maintain this information in the
operating record. Not all items reported in unusual occurrence or offnormal
occurrence reports pose potential impact to human health and the environment.
Occurrences that have no impact to human health and the environment should not
require an assessment report.

940407.1505p (6)



{fy 04/11/94	 HANFORD SITE COMMENTS, DANGEROUS WASTE PORTION 	 ATT 1, 45 of 80

105 
Condition:	 II.I.1.d.	 Key Comment: Regulatory Agency Authority

-Pape,--l i nes ; Pane 37 lin p c 34-36

CS Comment:	 Draft Permit Condition II.I.I.d. contains redundant information and is
unnecessarily restrictive. The Draft Permit contains the requirement to keep
manifests in Condition I.E.18. Condition II.I.I.d. addresses exception report
recordkeeping, which is a generator requirement.

Requested Action: Delete Condition II.I.l.d. and reference the requirement of
WAC 173-303-390(4) in Condition I.E.18. Alternatively, modify Condition II.I.I.d. to
read as follows:

Copies of all unmanifested waste reports.

Justification: Draft Permit - Condition II.P. already addresses manifest recordkeeping
requirements by reference to WAC 173- 33 003-370. Furthermore, Condition II.I.l.a., if

	

7 -	 properly written to reflect WAC 173-303-380(1)(b), should include the requirement to

	

L	 cross-reference waste locations to specific manifest document numbers. Refer to the

	

E^Z	 comment on Condition II.I.l.a., DW Portion (page 37, lines 23-24).

0_1
	ate.	 Requirements associated with unmanifested waste reports are located in

^: a WAC 173-303-390(4) and would be more appropriately addressed in Condition I.E.18.,
DW Portion (page 23, lines 27-32). Exception reporting is a generator requirement,
which is outside the scope of the Draft Permit. Exception reporting is required by

-	 - WAC-173=303-220(Z)-and-recordkeeping requirements-for exception reports are addressed
-- ---in WAC 173- 303-210(2), both of which are regulations exclusively applicable to

generators.

i `	 Condition:	 II.I.l.f.	 Key Comment: Regulatory Agency Authority
Page, lines: Page 37, line 40
CS Comment:	 Draft Permit Condition II.I.l.f. is redundant and unnecessarily expands

--- -- --the-scope of the Facility Operatin g Record,

Requested Action: Delete Condition II.I.l.f.

Justification: In the Responsiveness Summary, DW Portion (response to
Condition II.I.1.g., page 189), the Department states that "the requirement for
placement of this pian into the facility Operating Record will be deleted." The
requirement has not yet been deleted.

WAC 173-303-380 does not contain any requirement to keep training records in the

-- - - opera-tng -record: --The -train-ing -program recordkeeping requirements are addressed in
Draft Permit Condition II.C.1., DW Portion (page 27, lines 4-6), which requires
compliance with WAC 173-303-330(2) and (3). The written training plan and training
records must be kept at the Hanford Facility in accordance with Condition II.C.1.,
DW Portion. Maintaining this information as part of the operating record will result
in unnecessary increased costs. Co mments previously submitted to the Department
regarding the inclusion of training records in the Hanford Facility Operating Record
pointed out that this practice is burdensome and costly.

Also in the Responsiveness Summary, DW Portion (response to Condition II.I.l.g.,
page 189), the Department cites WAC 173-303-390. A permit condition should be
reasonably related to the purpose of the regulation cited as its basis.
WAC 173-303-390 addresses facility reporting requirements, not what information must
be included in a facility operating record. More specifically, it states: "The
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owner or operator of a facility is responsible for preparing and submitting the
reports described in this section." Nowhere in WAC 173-303-390 does it specify where
information that might be used to prepare a report on facility employee training must
be kept.

If the Department asserts under WAC 173-303-390 that it requires a report documenting
facility personnel training activities, then such a report could be prepared from
training records located other than in a facility operating record. The Permittees

- -should--not be-required - to -assume -the administrative -burden-and increased cost that
compliance with Draft Permit Condition II.I.l.f. would entail.

l8.
jo -7 Condition:	 II.I.1.g.	 Key Comment: Regulatory Agency Authority

-- Page, lines:- Page-37,-lines 42-43
CS Comment:	 Draft Permit Condition II.I.1.g. does not accurately reflect the

^..	 requirement of WAC 173-303-340(5). Redundant maintenance of agreement information in
-`	 the-operating record will contribute to additional, unnecessary costs._. s

Requested Action: Rewrite this condition to reflect the requirement found in
Nr	 WAC 173-303-340(5). The condition should read:

Documentation of refusal by state or local authorities that have declined
to enter into agreements in accordance with WAC 173-303-340(4).

Justification: Draft Permit Condition II.B.4., DW Portion (page 26, lines 47-49),
already addresses requirements of WAC 173-303-340(4). WAC 173-303-340(5) contains
the only information related to preparedness and prevention that must be maintained
in the operating record. This requirement is limited to placing documentation in the
operating record for situations where state or local authorities decline to enter
into agreements concerning response arrangements. Any summary reports placed into
the operating record pursuant to WAC 173-303-380(1)(d) would have addressed
involvement of state or local authorities.

!8.

lCe Condition:	 II.I.l.h.	 Key Comment: Regulatory Agency Authority

^CS Comment:	 Draft PermitCondition II.I.I.h. imposes redundant and unnecessary
requirements on the Permittees without regulatory basis.

Requested Action: Delete Condition II.I.1.h.

Justification: WAC 173-303-380 requires Permittees to maintain information on
incidents that require implementation of the contingency plan. A requirement to
maintain in the operating record information on all spills and releases is excessive
and is without regulatory basis. Even the broad regulatory requirement of
WAC 173-303-145 - only requires response for spills and discharges into the environment
that threaten human health or the environment. Incorporating records of all spills
into the operating record without regard to the threat to human health and the
environment threshold of WAC 173-303-145 imposes an unnecessary requirement.

The General Facility Conditions apply to final status TSD activities, not generator
-- -- act	 Records of sp rids and releases occurring during generator activities

should not be included in the Hanford Facility Operating Record. Information on
- - rel-eases-that is maintained- in -the -operating record should be limited to that which

is prescribed by WAC 173-303-380(1)d).
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Condition:	 II.I.l.i.	 Key Comment: Regulatory Agency Authority
I(Ty Page, 1'tfieS: rage 371, lines 48-47

CS Comment:	 DOE-RL has agreed to provide projections of anticipated costs for
closure of final status TSD units annually in a separate report. Refer to comment on
Draft Permit Condition II.H, DW Portion (page 36, lines 29-49; page 37, lines 1-2).

----- -- - RegYeS6 U A 41 VII:	 UI: IO LO ,. VIIU,LIVII 11.1.1.1.

Justification: Condition II.I.l.i. reflects a requirement related to
Condition II.H., DW Portion, that is based on WAC 173-303-620, which is not
applicable to the federal qovernment. Nevertheless, the_DOE-RL has aqreed to prpyide
closure cost projections independent of the Permit. The Department states in the
Responsiveness Summary, DW Portion (response to Condition II.I.1.j., page 191) that
they "may require a generator to furnish additional reports" and that
WAC 173-303-380(8) mandates keeping in the operating record cost estimates required

a	 for the facility. Generator requirements are outside the scope of the Permit and
should not be addressed by this condition. Although WAC 173-303-380(8) addresses
cost estimate recordkeeping, such recordkeeping is limited to cost estimates that are
required. According to WAC 173-303-620(1)(c), the federal government is not required

-F	 to prepare cost estimates.

lo

Requested Action: Delete Condition II.I.1.j.

Justification: The appropriate requirement should be addressed in Draft Permit
Condition II.I.l.c. and should be based on WAC 173-303-380(1)(d).

The requirement of WAC 173-303-380(1)(d) is explicitly limited to "summary reports
--_-and det=ails-of all incidents that require implementing the contingency plan, as

specified in WAC 173-303-360(2)(k)" and reinforced by Condition II.A.1. Refer to
comments on Draft Permit Conditions II.I.l.c. and II.I.I.h., DW Portion (page 37,
lines 29-32; page 37, lines 45-46, respectively).

In their Responsiveness Summary, DW Portion (response to Condition II.I.1.m.,
page 192), the Department cites WAC 173-303-145(2)(ii) and WAC 173-303-145(2)(d) as
being applicable. Neither of these citations appear to exist. The Department also
indicates thatmost fires and explosions will require implementation of the
contingency plan. The Commenters agree and, therefore, request that this redundant
condition be deleted.

9,

III Condition:	 II.I.1.k.	 Key Comment: Regulatory Agency Authority
Page, lines: Page 38, lines 4-5
CS Comment:	 Draft Permit Condition II.I.l.k. is unnecessary and is without
regulator y oasis.

Requested Action: Delete Draft Permit Condition II.I.1.k.

Condition:	 II.I.I.j.	 Key Comment: Regulatory Agency Authority
Page, lines: Paqe 38, lines 1-2
CS Comment:	 Draft Permit Condition II.I.I.j. is redundant and unnecessarilyexpands
the scope of the operating record.

940407.1517p (6)
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Justification: There is no requirement in WAC 173-303-380 to include this
information in the operating record; its inclusion would not contribute to protection
of human health and the environment.

[8•
NIA Condition:	 II.I.1.1.	 Key Comment: Regulatory Agency Authority

Page, lines: Page 38, lines 7-9
CS -Comment:- Draft-Permit-Condition 11.1.1 1. is ambiguous. All waste treatment
under this Permit should be associated specifically with a TSD unit.

Requested Action: Delete Condition II.I.1.1.

Justification: Condition II.I.1.1. has no regulatory basis. Dangerous waste
treatment must be at a TSD unit covered by the Permit. Any waste treatment under
other regulations beyond the scope of this Permit will be reported in accordance with
the applicable regulation. Information contained in the Hanford Facility Operating
Record must be from a TSD unit covered by this Permit.

Conditio.	 II.I.I.n.	 Key Comment: Permit Implementation
Page, lines: Page 38, lines 13-15
Comment:	 Draft Permit Condition II.I.I.n. imposes redundancy and will result in
unnecessary maintenance costs associated with the Hanford Facility Operating Record.
Condition I.E.10. already requires retention of these records. TSD unit-specific
record retention is addressed by Condition II.I.1., DW Portion (page 37,
lines 17-19). Refer to comment on Condition I.E.10., DW Portion (page 19,
lines 9-49; page 20, lines 1-16).

Requested Action: Delete Condition II.I.I.n.

- -- If the Department deems it necessary to-include-ttis information specifically in the
Facility Operating Record, the Commenters request clarification that the records
required under this Permit are limited to monitoring records from RCRA TSD monitoring
activities (e.g., groundwater monitoring wells for final status TSD units) [refer to
Condition II.I.I.n., DW Portion (page 38, lines 13-15)), including the calibration
and maintenance records for the equipment associated with these activities.

Justification: WAC 173-303-810 requires monitoring records to be kept in accordance
with the standard permit conditions. Monitoring information already is maintained at
he Hanford Facility and is available to the Department at their request. The

-,ommenterszncourage the--Department-ta-reto-asider their-position on the requirements
associated with the Hanford Facility Operating Record that add cost but no, or
minimal, added benefit to protection of human health and the environment. Refer to
comment on Draft Permit Condition II.I.i.o., DW Portion (page 38, lines 17-34).

ISM

`f4 Condition:	 II.I.l.o.	 Key Comment: Permit Implementation
Page, lines: Page 38, lines 17-34
CS Comment:_ -- Draft Permit Condition II.I.l.o. imposes redundancy and additional
requirements at a cost with no, or minimal, added benefit. Draft Permit
Condition.-I.E.10-,-DW Portion (page 19; l;n — 9--49; page 20, Tines 1-I6_) already
provides for maintenance of this information.

Requested Action: Delete Condition II.I.l.o.

940407J400p (6)
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Justification: — Maintenance of-morritoritnT-rewords is a standard permit condition and
should be reflected in Draft Permit Condition I.E.1O. Furthermore, all monitoring
records required by WAS 173o-303 -380 (f ) -a I ready -have -been - addressed - by the Department
in Draft Permit Condition II.I.1., DW Portion (page 37, lines 17-19). Refer to
comment on Draft Permit Conditions I.E.1O., DW Portion (page 19, lines 9-49; page 20,
lines 1-16) and Draft Permit II.I.I.n., DW Portion (page 38, lines 13-15).

18.
Condition:	 II.I.l.p.	 Key Comment: Regulatory Agency Authority
Page, lines: Page 38, lines 36-37
CS Comment:	 Condition II.I.I.p. should be removed from the Draft Permit,

DW--Port-i On;-- and--reflected in the Draft rcrnn t , nWn ror lOn.

Requested Action: Delete Condition II.I.l.p. and request the Agency to address
retention of summaries of corrective action records in the Draft Permit,

r;_i	 HSWA Portion.

3^7

Justification: Requirements pertaining to retention of corrective action records
should be administered through the Draft Permit, HSWA Portion, not the DW Portion.

Condition:	 II.I.l.q.	 Key Comment: Regulatory Agency Authority

,,	 Page, lines: Page 38, lines 39-40
CS Comment:	 Condition II.I.1.q. adds to the Hanford Facility Operating Record
without regulatory basis.

Requested Action: Delete Condition II.I.l.q.

Justification: The Commenters found no language in WAC 173-303-380 or
WAC 173-303-390 that specifically addresses "progress reports and any notifications
required" by the Permit. In their Responsiveness Summary,DW Portion (response to
Condition II.I.I.t., page 195), the Department states that "WAC 173-303-380 and 390
indicate what kinds of reports are required to be provided." The Commenters
encourage the Department to delete this condition based on the fact that the
Department already has addressed all the requirements for the retention of records in
accordance with WAC 173-303-380 and -390 elsewhere in the Draft Permit. For
examples, refer to Conditions II.I.I.r., DW Portion (page 38, lines 42-43),
II.I.l.s., DW Portion (page 38, line 45), and II.I.l.t., DW Portion (page 38,
linec 47-48 ) .

19•

jI J Condition:	 II.I.2.	 Key Co
mm

ent: Permit Implementation
Page, lines: Page 39, lines 1-16
CS Co

mm
ent:	 The Commenters encourage the Department to eliminate this Draft Permit

condition. Certifications concerning waste minimization are already submitted in
accordance with generator provisions. Additionally, Draft Permit Condition I.E.22.,
DW Portion (page 24, lines 45-48) already requires waste minimization reporting for
waste generated at the Facility.

Requested Action: Delete this condition.

Justification: Compliance with WAC 173-303-390, Facility Reporting, is the primary
compliance requirement-for final status TSD units. Condition I.E.22.. adequately
provides for waste minimization reporting at the Facility.

940407.1507p (6)
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Condition:	 II.J.1. and II.J.2.	 Key Comment: Permitting Approach
Page, lines: Page 39, lines 20-29
CS Comment:	 The Department lacks regulatory authority to place an interim status
unit into a final status Permit except by the provision of WAC 173-303-8O5(8)(a).
This provision identifies "final administrative disposition of a final facility
permit application" pursuant to WAC 173-303-806 as the appropriate vehicle for
attaining final status. The permit_ ap plication requirements of WAC 173-303-806
include the submittal of a Part B permit application. According to
WAC 173-303-84O(1)(a), the Department cannot begin processing a permit until the
applicant has ful l ,,, complied with the-_app-1 cation requirements for-the perm

i
t. The

TSD units addressed in Part V of the Draft Permit have not gone through the final
status permitting process and, consequently, cannot be addressed by final status
permit conditions.

Requested Action: Eliminate Part V from the Draft Permit.

Justification: Refer to comment on Introduction, DW Portion (page 6, lines 16-28).

Condition:	 II.J.3.	 Key Comment: Permit Implementation
Page, lines: Page 39, lines 31-38

- CS Co
mm

ent:	 Draft Permit Condition II.J.3. should not address the incorporation of
TSD units into the Permit.

Requested- faction: Delete the 'text on lines 35 and 36 that states "including changes
to incorporate the addition of TSD units to the Permit."

Justification: Addressing permit modifications for the incorporation of TSD units in
this condition is redundant; it is

p	
already addressed by Draft Permit

--- - - Gonditi-ons_T_A.1.a., DW-^rtijon (page 14; line, _6-14) and_I.C.3,-, DW Portion
(page 15, lines 42-49; page 16, lines 1-17). If the incorporation of TSD units into
the Permit affects the operating plans, facility design, or the expected year of
closure, the requirements of Draft Permit Condition II.J.3. will be applicable.

18,

iZ0 Condition:	 II.K.	 Key Comment: Permit Implementation
Page, lines: Pages 40, lines 7-50;

page 41, lines 1-49
CS Comment:	 Tying the determination of accomplishment of "clean closure" for any
given TSD unit to "future site use" is inappropriate.

Requested Action: Delete all references to "future site use" from Draft Permit
Condition II.K.

Justification: "Future site use" is the main criteria for "clean closure"
identified in each of the II.K. conditions, even though future uses of all of the
areas in question have not been determined and are not likely to be determined in the
near term. Furthermore, all of the Hanford Facility TSD units are located within the
boundaries of operable units that will undergo further remediation at some time.
Because of current uncertainties over the scheduling and/or integration of closure
and remediation activities, it cannot be determined whether a closure will be
conducted before, after, or simultaneously with the operable unit remediation.
Without k^,owin^ what the finaly	 goal of the operable unit remediation is, future
uses" cannot be determined for any given area to support a closure plan decision.

940407.1400p (6)
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This situation could preclude any near-term "clean closures" even though all of the
contamination due to any TSD activities might be completely removed in conducting the
work required under the closure plan.

19.
^ZI Condition:	 II.K.1.	 Key Comment: Permit Implementation

Page, lines: Page 40, lines 9-15
CS Comment:	 This condition is internally inconsistent. The first sentence
establishes one set of criteria for "clean closure". The second sentence allows for
different criteria.

Requested Action:_ Change the language to clarify the criteria that will be used to
- ----determine when "zlean closure"-has been acc0 plished. The following language is

suggested:

For purposes of Condition II.K., the term clean closure shall mean the
-`sa

	

	 status of a TSD unit at the Hanford Facility that has been closed to the
cleanup levels consistent with the final remedial action record of decision
reached for the operable unit within which the TSD unit is located.

r-^
°- Justification:- The-first sentence ofDraft Permit Condition II.K.1., as written

establishes the requirements of WAC 173-303-610(2)(b) as the criteria for defining
clean closure. Those requirements are based on a prescribed site use. The second

------ -sentence-appears to al-low for some other future site use determination that could
result in a different set of clean up parameters. The suggested language avoids the
internal inconsistency and more correctly reflects how the clean up work on the
Hanford Site will have to be conducted to be as efficient and cost effective as
possible. Any other scenario could result in duplication of work and much higher
costs, which are inconsistent with the Cost and Management Efficiency Initiative.

18.

	Z L Condition:	 II.L.2.b.	 Key Comment: Permit Implementation
Page, lines: Page 42, line 23
CS Co

mm
ent:	 The terminology for "ECN" needs to be corrected.

Requested Action: Change "Engineer Change Notice" to "Engineering Change Notice".

Justification: "Engineering Change Notice" matches the approved list of acronyms of
the Draft Permit, DW Portion (page 12, line 3).

l8.

	

- 1 Z3 - Condition:	 II.L.2.c.  	 -Key_Comment:-_ Permit Tmnlamantatinn
Page, lines: Page 42, line 41

--- -- ----CS--Comment -- -Clar-ificatio_n is needed -regard ing the app l icab ility of an NCR.

Requested Action: Add the words "or exceeds" following "meets"

Justification: If the work exceeds a specification, it should be handled as an ECN,
not an NCR. This concept is consistent with the concept employed in the Draft Permit
Condition II.R.1, DW Portion.

19,12,+

	

---Condition:	 TI.L.3.	 - Key-Comment:- Regulatory Agency Aijthority
- Page, lines:--Page 43, lines 20-27
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CS Comment:	 Draft Permit Condition II.L.3. refers to federal requirements not
appropriate in a state-only permit and fails to acknowledge that compliance with the
Permit constitutes compliance with state law as specified in WAC 173-303-810.

Requested Action: Delete Draft Permit Condition II.L.3. language and substitute the
following language:

- -	 - -Ttre Perm§flees in receiving, storing, transferring, handling, treating,
reprocessing, and disposing of dangerous waste shall design, operate,
and/or maintain the TSD units that have been incorporated into this Permit
in compliance with Chapter 173-303 WAC. Compliance with this Permit during
its term constitutes compliance for the purpose of enforcement with the
Dangerous Waste Regulations as specified in WAC 173-303-810(8).

Justification: Refer to comment on Draft Permit Condition I.E.2., DW Portion
'-0	(page 17, lines 11-23).

79,
c

^	 Condition:	 II.N.1.	 Key Comment: Receipt of Offsite Waste
Page, lines: Page 43, lines 39-42
CS Comment:	 There is no regulatory basis for restricting the receipt of dangerous

A	 waste from either offsite or foreign sources at a permitted TSD facility.

Requested Action: Delete the first sentence of Draft Permit Condition II.N.1.

Justification: The Department lacks the regulatory authority to prohibit a permitted
TSD facility from accepting offsite or foreign waste. No statutory or regulatory
basis for this prohibition is mentioned in the Department's 1992 Fact Sheet or in the
Res I isi:veness_Summary,_DW_Portion_(response to Condition II.N.1., pages 207-208).

The Commenters need to retain the management flexibility to receive waste from
offsite or foreign generation locations. This flexibility normally is used when a
specific Hanford Facility TSD unit is uniquely qualified to manage the type of waste
in question. The TSD unit-specific permit application portions included in Part III
have specifically requested the ability to accept offsite waste.

Finally, the Commenters have raised a question to the Department concerning
noncontiguous portions of land owned and operated by the DOE-RL, such as the Federal
Building and the 3000 Area. It is expected that the DOE-RL and the contractors
,anaging the waste generating activities located in these areas will request, and be
granted, separate EPA/State identification numbers in accordance with
WAC 173-303-060. Research waste already is generated routinely by DOE-sponsored
research projects at PNL facilities that are not contiguous with the Hanford
Facility. This Draft Permit condition would effectively ban waste generated at these
locations from ever being managed on the Hanford Facility.

As noted in the previous discussion on Jurisdiction Over Radioactive Materials, the
Department's authority is limited strictly by RCRA to the nonradioactive components
-of mixed waste and does not extend to most "nuclear waste". Therefore, regulation of
the receipt of nuclear waste from offsite does not fall under the Department's
jurisdiction.
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Condition:	 II.N.2.	 Key Co
mm

ent: Permit Implementation

Page, lines: Page 43, line 47;
page 44, lines 1-6

C^ Comment:	 The term "foreign source" is not defined.

Requested Action: The term "foreign source" should be replaced with "sources outside
the United States" to be consistent with language found in WAC 173-303-290(1), dated

December 8, 1993.

Justification: The current Draft Permit language is based on the WAC 173-303-290(1),
dated March 7, 1991. This version of the WAC did not provide a definition of
"foreign source". The December 8, 1993 version of WAC 173-303-290(1) uses the
following text: "The facility owner or operator who is receiving dangerous waste
from sources outside the United States shall notify the Department..." Use of this
text will eliminate the confusion generated by the use of the term "foreign source".

r

Condition:	 II.0.1,b,	 Key Comment: Permit Implementation

Page, lines: Page 44, lines 33-36
CS Comment:	 Draft Permit Condition II.0.1.b. requires the Permittees to duplicate

	

w	 an inspection that could be accomplished adequately with one inspection per year.

	

cw,	 Requested Action: Replace language with the following:

...River, contained within the Facility boundary, annually. This
inspection should take place at a low-water mark of the year. These
inspections...

Justification: One inspection of the Columbia River banks is sufficient to address
the criteria in Draft Permit Condition II.0.1.c., DW Portion. Anything visible at
the high-water mark would be visible at a low-water mark. The Columbia River is
controlled by dams and the seasonal river fluctuations are overridden by this
control. The best way to determine the optimal time of the year to inspect the river
_banks would be to work with the U.S. Army Corps of Engineers who control the Priest
Rapids and McNary Dams.

{P,

R-$ Condition:	 II.0.2.	 Key Comment: Regulatory Agency Authority
-page, lines: _Page-45, lines 1 6-17
CS Comment:	 The inspection proposed by Draft Permit Condition II.0. extends beyond
the scope of final status permitted units and extends to areas that are being
remediated pursuant to CERCLA and the FFACO. While the Co mmenters are willing to
perform the requested inspection, any remedial action at areas that are not within
the boundaries of a specific TSD unit that is contained in this Permit, must be
performed in accordance with the -plans - and schedules developed pursuant to the FFACO.
The DOE-RL will work with the Agency and the Department to develop appropriate
remedial action schedules under the FFACO.

Requested Action: Modify Draft Permit Condition II.0.2. to read as follows:

The Permittees shall comply with WAC 173-303-320(3) regarding remedial
-	 action for problems found at a TSD unit contained within Part III of this

Permit. Remedial actions at other locations shall be scheduled and
conducted in accordance with requirements of the FFACO.
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Justification: The inspection provisions of Draft Permit Condition II.0. are broader
than authorized under WAC 173-303 because the inspections are not limited to TSD

--units contained i-n-Part III of this Permit.- Remedial-ar-tions ou+_side the boundaries
of those TSD units contained within Part III of this Permit must be scheduled and
conducted in accordance with requirements of the FFACO to avoid the potential for
interference with the conduct and prioritization of activities established pursuant
to CERCLA and the FFACO.

r8,

	

I7.9	 Condition:	 II.Q.1.	 Key Comment: Onsite Waste Movement

Page, lines: Page 45, lines 37-49;
page 46, lines 1-15

CS Comment:	 There is no regulatory basis to require the documentation of onsite

waste shipments.
r

	

f.	 Requested Action: Delete this Draft Permit Condition.

Justification: The Commenters do not agree that onsite waste movement requires a
_manifest-or_its -equivalent -under WAC_ 173-303-040 - (definition of "on-site"), -180, and

-370(i) Tire-WAC 173-303-040 defines onsite as -the same; }eogro,, a.,; contiguous,
or bordering property". The section further clarifies this definition by adding that

c+, "travel between two properties divided by a public right of way, and owned, operated,
or controlled by the same person, shall be considered onsite travel if: The travel
crosses the right of way at a perpendicular intersection; or, the right of way is
controlled by the property owner and is inaccessible to the public".

-- -The-Hanford Facility is a single facility with a single EPA/State identification
number. The Responsiveness Summary, DW Portion (response to Condition I.E.17.b.,
page 140) is in error when it states "... many of the units which generate waste are
not accessible by non-public right of ways and further, many are not located on
contiguous property..." To the contrary, waste usually is moved from the point of
generation to TSD units solely along roads that are owned by the DOE-RL and are not
public right-of-ways. Where transport on public right-of-ways is required,
manifesting (and its associated requirements) is required by Draft Permit
Condition II.P, DW Portion (page 45, lines 23-33). No Hanford Facility TSD units are
directly accessible by public right-of-ways; travel on restricted-access roads is
required to reach the TSD units.

It is inappropriate to require this level of control and documentation when the

shipment_begins _and ends within a controlled area and is not conducted on a public
roadway. The Department, the Agency, and U.S. Department of Transportation
regulations all specifically apply manifesting and associated requirements only to
offsite shipments of hazardous waste. As an example, the Department's regulations
[WAC 173-303-370(1)] specifically limits the use of manifests to offsite shipments,
and WAC 173-303-180 also specifies that manifests for shipping hazardous waste only

apply-to-shipments -from -offsite.--The WAC - 173-303-370(l) specifically states that
discrepancy reporting requirements are applied only to owners and operators that
receive waste from offsite sources. The WAC 113-303-390(1) requirement for

--_ unmanifested waste reporting applies to offsite shipments.

Furthermore, the Draft Permit restricts the Permittees from using their professional
judgment in dealing with an unmanifested waste shipment. WAC 173-303-370(5)(c)
provides for the management of waste where the conditional acceptance of unmanifested

- -	 waste is more-protect ve-of human -health- and -the environment than to return it to the
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offsite generator. There is no reason offered why the Permittees should not be
entitled to handle such waste in accordance with this regulation.

The Department offers no technical justification to substantiate that a manifest or
equivalent documentation, and associated requirements such as manifest discrepancy
reporting, -are necessary

 
to protect human health and the environment. The

Department's 1992 Fact Sheet (pages 8 and 20) stated the basis for this condition was
the potential long transport distances on the Hanford Facility and the intent of the
Department to treat all onsite waste movements as if these were to offsite
facilities. This contention is reiterated in the Responsiveness Summary, DW Portion
(response to Condition I.E.17.b., pages 139-140) without further regulatory
justification being offered. The Department points to no history of waste shipment
discrepancies or transportation problems to justify treating the Hanford Facility as
other than a single _Si ±o

The "intent" of the Department to adopt an interpretation contrary to the regulation
is no justification for doing so. The determination by the Department that the

.r

	

	 Hanford Facility is to be treated differently just because it covers a large land
area also is insufficient justification. Many transfers will be for distances that
are no greater than the distances that exist at other RCRA permitted facilities in
the Northwest.

----^	 .--- The Commenters  reconnize the need to have procedures to ensure that waste is properly
managed and to have an effective inventory control system in place. The inventory
control system has provisions to reconcile discrepancies in the records of waste
moved onsite. --- Tracking- mechanisms -have -been i -n -pl -ace -for- -the -ansite movement of
waste on the Hanford Facility for many years as a best management practice; this
documentation is used to ensure that waste destined for further onsite or offsite
management units is properly managed. Onsite waste handling at the Hanford Facility
is consistent with that which is protective of human health and the environment.

io
1a.

13 c) Condition:	 II.Q.2.	 Key Comment: Onsite Waste Movement
Page, lines: Page 46, lines 17-19
CS Comment:	 The proposed Draft Permit language is too restrictive as written.

Requested Action: The Commenters recommend changing the phrase "such that no
material can escape during transport" to read "to minimize the potential for material
to escape during transport."

Justification: The requested language more accurately reflects the intent of
covering the material.

18.

131

	

	 Condition:	 II.R.2.	 Key Co
mm

ent: Regulatory Agency Authority
Page, lines: Page 46, lines 31-35
CS Comment: -The Draft Permit Condition not only exceeds the regulations, but
requires the recording of "the date the substitution became effective" at an
unrealistic time -- "prior to institution of such substitution."

Requested Action: Revise Draft Permit Condition II.R.2. as follows:

The Permittees must place in the operating record (within 7 calendar days
after the change is put- into effect) the substitution documentation,
accompanied by a narrative explanation, and the date the substitution
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became effective. The Department may judge the soundness of the
substitution.

justification: WAC 173-303-s3O(4)(a)(i)(A) requires modification documentation to be
provided "within seven calendar days after the change is put into effect," not "prior
to institution of such substitution." Also, providing the "date the substitution
became effective" as requested by this condition, "prior to institution of such
$UL) III.0 ion," IJ not possible.

Deletion of "and take appropriate action" is suggested as these words are not
required in this condition. Draft Permit Condition II.R.3., DW Portion (page 46,
lines 37-41), deals with the Department's response should the substitution be denied.

Condition:	 II.R.3.	 Key Comment: Regulatory Agency Authority

Page, lines: Page 46, lines 37-41
CS Comment:	 The Draft Permit Condition exceeds the regulations. Enforcement action
is not necessary just because a substitution is denied.

Requested Action: Revise Draft Permit Condition II.R.3. as follows:

If the Department determines that a substitution was not equivalent to the
original, it must notify the Permittees that the Permittees' claim of
equivalency has been denied, of the reasons for the denial, and that the
original material or equipment must be used. If the product substitution
is denied, the Permittees must comply with the original approved product
specification or find an acceptable substitution.

Justification: The changes to Draft Permit Condition II.R.3. could be made
----sons-Went-with WA C :?3-303-83O(4)(a)(i)(C), which states "...the department may for

cause reject, any Class 1 modification. The department must inform the permittee by
certified mail that a Class 1 modification has been rejected, explaining the reasons
for the rejection. If a Class 1 modification have been rejected, the permittee must
comply with the original permit conditions."

18,

iS5 Condition:	 II.T.	 Key Comment: Regulatory Agency Authority
Page, lines: Page 46, line 49;

page 47, lines 1-4
CS Comment:	 This Draft Permit Condition exceeds regulatory requirements without
sufficient justification.

Requested Action: Delete Draft Permit Condition, II.T.

'F ---	 ____ --'-----	 to	 c this requiYCmPn-	 -,1ust^,#eatTon:- Thee ^s no r^^u.atory-auc authority .o-bmpo_e--_ a_ 	 _	 ?._.._ on the
Permittees or is there any explanation in the Responsiveness Summary, DW Portion,
(response to Condition II.T., page 215) that the condition is necessary to protect
human health and the environment. While a form of this condition might be
appropriate in the Draft Permit, HSWA Portion, it is not appropriate in the Draft
Permit, DW Portion.
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1,34 Condition:	 II.U.	 Key Comment: Mapping and Marking
Page, lines: Page 47, lines 6-49; 	 of Underground Piping

page 48, lines 1-50;
page 49, lines 1-6

CS Comment: - Inclusion of thiscondition is inappropriate in the Draft Permit.

+.,A A,+4.. - Delete Draft Permit Condition II.U.ncyuc^wu n..rvu. vc

Justification: The Commenters disagree with the Responsiveness Summary, DW Portion
(response to Condition II.U., page 218) statements that the regulatory bases for
imposing this condition are found at WAC 173-303-806(4)(a)(xviii)(L) and
WAC 173-303-806(4)(c)(iv). The Department is attempting to use these regulatory
citations inappropriately. Both of these regulatory citations are relevant to
information to be provided in a Part B permit application. It has been the specific
intent of the Commenters to include the required information in permit application
documents, as has been noted to the Department several times. When the permit
application documents for TSD units that include tank systems are submitted, the
appropriate maps and diagrams have been, or will be, provided.

'''~ There are also some pragmatic concerns with the approach set forth in Draft Permitr,^
k` _!

	

	 Condition II.U. At the scale stated in WAC 173-303-806(4)(a)(xviii)(L), a 6-inch
pipe would be shown as aline 1/400-inch wide. It would be difficult to even see

F_;;"

	

	 such a line. If several pipelines ran in parallel, even if several feet apart, it
would be impossible to differentiate between the lines. A map on this scale would be

- -	 - u^1e53 Yfl $ei e?mllift ǹ€t^tet 'atTy s'dT	 eiiviTViiPiiefita'^ C8nct9 ri4-we1°e p're'sent.

-	 However, in trying to resolve a significant issue that was hindering the issuance of
the initial Permit, there were discussions concerning preparation of a simplified
map. On evaluating the cost of preparing and maintaining even a simplified map, it
has become clear that it will be very expensive to accomplish. The cost, based on a
preliminary study, has been estimated to be in excess of $50 million over a 30-year
period (refer to the Preliminary Draft Mapping - Marking Estimate, Comment
Attachment 7).

Further, as has been noted several times to the Department, including in the previous
comments on the initial Draft Permit (submitted on March 16, 1992), and as discussed
in the following, another system is already in place to identify underground
pipelines any time excavation below grade is planned. An excavation permit system
ensures that anyone digging in an area where a buried pipeline is located will be
aware of the buried hazards if any. The excavation permit requires an exhaustive

- --- ---seareh of the construction-and engineering drawings and documents to identify
subsurface engineered structures, their depths, sizes, and configuration, as well as
excavation precautions.

While the Department's representatives might have observed a situation wherein it was
difficult to identify a specific pipe in an excavation, as was noted in the
Responsiveness Summary, DW Portion (response to Condition II.U., page 218), the map
being sought through Draft Permit Condition II.U, will not help to resolve that type
of problem. Frequently, it is necessary to go back to the drawings after an
excavation has been opened to more clearly identify a specific pipeline. The
Commenters also disagree with the Department's belief that the DOE-RL has not
maintained adequate records on underground pipelines. The records kept by the DOE-RL
are as good as the records of nearly every municipality, local or state agency, or

- - - - --industrial plant. - _The- same -Rreblem-of identifying-a -particular pipe in a excavation
where there are multiple pipes occurs ubiquitously. Additionally, the Department has
no basis , for the statement that the DOE-RL cannot adequately ensure protection of
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human health and the environment. The systems already in place on the Hanford
Facility are far more protective of human health and the environment than the map
that would be prepared in response to this Draft Permit condition. Therefore,
preparing the maps-will -provide- no added-value and wrll--result in an unnecessary
expenditure of millions of dollars.

In the recent FFACO negotiations, the DOE-RL, the Department, and the Agency agreed
- to a Cost and Management Efficiency Initiative. In Commitment 6 (Regulatory Reform)

(refer to Comment Attachment 4), the Parties agreed that many inefficiencies in
Hanford Site operations are driven by overly conservative interpretations of

-- - --environmental -regulations -and-by-functional- redundancies- and procedural duplication
in implementation of those regulations. Not implementing Draft Permit Conditions
II-.U: and II-.VJ- are-examples of areas where cost savings can be realized without
decreasing the protection of human health and the environment.

WAC 173-303-806(4)(a)(xviii)(L) requires a topographic map with a scale of 1" equal
to no more than 200' showing the "location of operational units within the TSD
facility site, where dangerous waste is (or will be) treated, stored, or disposed
(include equipment clean-up areas)." WAC 173-303-806(4)(c)(iv) requires "a diagram
of piping, instrumentation, and process flow for each tank system."

*	 Although the information needed is required to be provided in the Part B application,
the Hanford Facility presently satisfies the intent of both these WAC regulations,
even for interim status units through an existing Hanford Sitewide engineering
drawing system. These existing drawings contain information pertaining to the
"piping, instrumentation, and process flow for each tank system". These drawings
show the location of underground dangerous waste pipelines and are available to the
Department. As each individual Hanford Facility TSD unit permit application is
submitted, drawings with information consistent with the applicable regulations are
provided. Between the Hanford-wide engineering drawing system and the indiviudual TSD
unit drawing packages, the Hanford Facility more than meets the above WAC
regulations.

------_--.-.--.-_ The-ai-oI,r-iiu - aandschema t- i cs-re q1j-irt'25 -by v aft - Periiit Condition II.0 exceed the
criteria of the above WAC regulations and impose an unnecessary level of control.
Draft Permit Condition II.0 requires the Hanford Facility to maintain redundant
dangerous waste piping drawing systems. There is no WAC requirement for this. The
reiteration of information from the existing piping drawings onto the maps and
schematics required by Draft Permit Condition II.U. will not provide the Department
ny new information or any added benefit to the protection of human health and the
environment. Providing a redundant system is not, as the Department claims,
"critical in overall environmental assessment and safety" or will it provide any new
"elemental piece of information in dangerous waste management" Responsiveness
Summary, DW Portion (response to comment on Condition II.U., page 219).

The Department -maintains that because TSD unit drawings and remediation work plan
----maps- -will be-nee$ed--ln--tl:e--futLrep--^^th?CCS-+.-'-nC{lrred-tC-CC-nlet e this task now will

be saved in the future." This is not the case. The cost of preparation of the
--- --drawings-,-schematics,-anal-maps now would be aimed at meeting the requirements of the

Drat--Permit condi t-iurrs -ardwioul- have-to be-funded as-a- comp letely separate
activity.

The Department's response fails to take into account the extra costs incurred because
of the short turnaround time, the compilation approach, and the annual updates
specified by Draft Permit Condition II.U. To complete the tasks of Draft Permit
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Condition II.U. in the time required, additional staff, tasked specifically to
prepare the schematics, drawings, and maps; new equipment (hardware, software); and
additional office space would be needed. Existing systems and personnel, which can
handle only a certain number of-iruividual TSD units' permit documentation drawings

-	 -- -at-one-time;-cainlot handle-the massive-number--of ri1aps and schematics required by
Draft Permit Condition II.U. in the 3 years specified. Also, this response does not
account for the cost to perform the annual updates on the hundreds of maps and
schematics required by Draft Permit Condition II.U. These would be additional costs

- - that would rs^t. _ba_inc rred -i_f-the work, is done-as,part of the_dPvelepment of Part B- --
__-..._.___

	

	 _--l_ 	 U--..---a_	 _..—.J. pl..—..
app n ca^ivn uocumen (.> anu/or worn pian>.

CXee

rte.,

a>

	

	 Finally, the Department states that it "does not believe that the piece- by-piece pipe

d i agrams- that - will - nP- -tueplied-over the next ten years will provide a clear
representation of the complex underground dangerous waste transfer system at the
Hanford Reservation." This claim implies that the Department would have to wait for
over 10 years for any information on the underground dangerous waste pipelines. This
is not the case. The existing engineering drawing system provides the information

-required by WAC 173=303-806(4)(a)(xviii)(L) and WAC 173-303-806(4)(c)(iv).
Therefore, the existing engineering drawing system suffices as a representation of

_	 the buried dangerous waste transfer system.

^- Condition: - i1.U:2. - -	 - -	 Rey Comment: Mapping and Marking
Page, lines: Page 47, lines 8-19 	 of Underground Piping
CS Comment:-- -Inckusion of this condition -i-s -inappropriate in 

the Draft Permit,

Requested Action: Delete Condition II.U.

If Condition II.U. is not deleted, substitute the following language for
Condition II.U.1.:

Within 12 months of the effective date of the Permit, the Permittees shall
submit a report to the Department that describes the procedures proposed to be
used to compile the information necessary to prepare: (1) within 36 months of
the effective date of this Permit, piping schematics for dangerous waste
underground pipelines (including active, inactive, and abandoned pipelines that
contain or contained dangerous waste subject to the provisions of
Chapter 173-303 WAC) within the 200 East, 200 West, 300, 400, 100N, and 100K

- -__ --Areas;-(2)--within-36-months of_the -effective da te of this Permit, maps showing
the location of dangerous waste underground pipelines (including active,
inactive, and abandoned pipelines that contain or contained dangerous waste
subject to the provisions of Chapter 173-303 WAC) on the Hanford Facility that
are located outside of the fences enclosing the 200 East, 200 West, 300, 400,
100N, and 100K Areas; and (3) within 60 months of the effective date of this

940407.1539p (6)

Whether the information prepared as part of this task would be useful in preparation
of Part B and work plans documents would have to be reevaluated each and every time
such information was necessary. The Commenters acknowledge that some of the
information might be useful some of the time, but the Commenters also believe that
some of the information would have to be redone to meet specific needs that cannot be
identified at this time, and that some of the information would be unused or useless
in other cases. It would be a more productive use of limited resources to develop

- the information as it is needed to support the preparation of Part B documents and
cleanup activities than to set up a whole special program whose function would be
aimed only at meeting the Draft Permit conditions.
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Permit, maps showing the location of dangerous waste underground pipelines
(including active, inactive, and abandoned pipelines that contain or contained
dangerous waste subject to the provisions of Chapter 173-303 WAC) within the
200 East, 200 West, 300, 400, 100N, and 100K Areas.

The schematics and maps would identify the origin, destination, size, depth, and
type (i.e., reinforced concrete, stainless steel, cast iron) of each pipe and
the location of the diversion boxes, valve pits, seal pots, catch tanks,
receiver tanks, and pumps, using Washington State Plane Coordinates, NAD 83(91),
meters. If the type of pipe material were not documented on existing drawings,
the most probable material type should be provided. These maps would be
accompanied by a description of the quality assurance and quality control
measures used to compile the maps.

r	 The age of all pipes required to be identified would be documented in an
attachment to the submittal. If the age could not be documented, an estimate of

E...FS	 the age of the pipe would be provided based on best engineering judgment.

t'	 The report shall describe the methods that will be used to retrieve the piping
information, the estimated accuracy of the data to be provided, quality
assurance and/or quality control techniques to be employed including field
verification activities (i.e., surveying, ground penetrating radar, etc.) to
support information gathered from existing drawings, and conceptual examples of
the product that will be submitted.

The report. also shall provide a detailed cost estimate for carrying out the
procedures identified for preparation of the schematics, maps, and associated

-	 - tocumc ntation for the report. The detailed cost estimate shall be used to
-- --evaluate the-mt-and management efficiency -of -requiring the preparation of the

schematics, maps, and associated documentation.

Justification: Refer to comment on Draft Permit Condition H.U. Substitution of the

- - --proposed-language-for Draft Permit_ Condition ii.U.1, would allow time for a more
thorough management evaluation of the costs and benefits of preparing the schematics
and maps to ensure that it is the most efficient, cost effective means of providing

the information.

iB.

13I,o Condition:	 II.U.2.	 Key Comment: Mapping and Marking
age, lines: Page 47, lines 21-48 	 of Underground Piping

:;S Comment:	 Refer to comment on Draft Permit Condition II.U.

Requested Action: Delete Condition H.U.

Alternatively, if Draft Permit Condition H.U. is not deleted: Add caveats on map
updates and piping within structures similar to those found in Draft Permit Condition
II.U.4. (page 48, lines 20-49; page 49, lines 1-6). Delete lines 27-38 and replace
with the following:

...t!rat-are located-
400, 100N, and 100K
6 months before the
updated annually to
i)ecomtes--aW abl e it

outside of t he fences enclosing the 200 East,- 200 West inn

Areas. These maps shall incorporate information available
scheduled submittal date. Thereafter, the maps shall be
incorporate additional information, as such information
accordance with the FFACO milestone schedule. A schedule
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-	 for the provision of map input--shall-be--included--in the_ rapnrt specified in
Condition II.U.1.

These maps shall identify the origin, destination, size, depth, and type (i.e.,
reinforced concrete, stainless steel, cast iron) of each pipe and the location
of the diversion boxes, valve pits, seal pots, catch tanks, receiver tanks, and

_	 pumps, using Washington State Plane Coordinates,-NAD 83(91) meters.- if the
type of pipe material is not documented on existing drawings, the most probable
material type shall be provided. These maps need not include the pipes within a
building/strueture. These maps shall-be-accompanied-by a-description of the
quality assurance and quality control measures used to compile the maps.

- Justification: For deletion refer to comment on Draft Permit Condition II.U.

For modification (if Draft Permit Condition II.U. is not deleted): The updating
schedule clarifications made to Draft Permit Condition II.U.2. are consistent with
those found in Draft Permit Condition II.U.4. Annual updates need a 'cut-off date

( ,»m	 and 6 months was the agreed upon time period.

G

	

	 An addition of the clarification on pipes within buildings/structures makes Draft
Permit Condition II.U.2. consistent with Draft Permit Condition II.U.4.

i8.
e5 f37 Condition:	 II.U.3.	 Key Comment: Mapping and Marking

Page, lines: Page 48, lines 1-18	 of Underground Piping

CS Comment:	 Refer to comment on Draft Permit Condition II.U.

Requested Action: Delete Draft Permit Condition II.U.3.

For modification (if Draft Permit Condition II.U. is not deleted): Change Draft
-Permit-Condition II:T1.3. to-reflect the original intent for-one-time-only,ubsittal.
Also replace the words "diagrams" and "maps" with "schematics." Revise Draft Permit
Condition II.U.3. as follows:

Within 36 months of the effective date of this Permit, the Permittees shall make
a one-time-only submittal to the Department of piping schematics for dangerous
waste underground pipelines (including active, inactive, and abandoned pipelines
that-contain--or-rentai-ned dangerous waste- subject to the provisions of

- - Chapter 173-303 WAC) within the -200 East, 200 West, 300, 400, 100N, and
100K Areas. The piping schematics shall identify the origin, destination, and
direction of flow for each pipe, as well as whether the pipe is active,
inactive, or abandoned. These schematics need not include the pipes within a

- -	 -	 - fenced tank farm or- within--a-buil d i ng/structure-.-- These- chematirc chall be
accompanied by a description of the quality assurance and quality control
measures used to compile the schematics.

- --_-	 ----Ti1@$t- Si.iiciiiu L...i med-- not - i3e--mainta Hied--li'i -thg -Han Hanford g
Record.

Justification: For deletion of Draft Permit Condition II.U.3.: Refer to comment on
Draft Permit Condition II.U. Requiring annual updates to the schematics is a further
example of ineffective and costly use of DOE-RL resources.

For modification (if Draft Permit Condition II.U. is not deleted): These schematics
- were originally requested for the sole purpose of providing the Department with some
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preliminary information on the pipelines described in Draft Permit Condition II.U.4.
The schematics were meant to be issued only once and before the maps of
Condition II.U.4. The schematics were not meant to be updated after the maps of
Condition II.U.4, which contain more information, were issued. These schematics no
longer serve their function.

Word changes from "diagrams" or "maps" to "schematics" are to avoid confusion.

181

138 Condition:	 II.U.4.	 Key Comment: Mapping and Marking
Page, lines: Page 48, lines 20-50;	 of Underground Piping

page 49, lines 1-6
CS Comment:	 Refer to comment on Draft Permit Condition II.U.

Requested Action: Delete Draft Permit Condition II.U. If Draft Permit
Condition II.U. is not deleted; modify the last paragraph of Draft Permit

gym.	 Condition II.U.4. as follows:

cam-,r^	 These maps, and any attachments, shall be maintained in the Facility
Operating Record and updated annually after the initial submittal with new
or revised information.

Justification: For deletion: Refer to comment on Draft Permit Condition II.U. For
modification (if Draft Permit Condition II.U. is not deleted): Use of word "maps" is
more accurate.

1g.

J31 Condition:	 II.V.
Page, lines: Page 49, lines 8-19
CS Comment: Labeling and placing
will not enhance the protection of
already afforded by other proactive
currently in effect on the Hanford

Key Comment: Mapping and Marking
of Underground Piping

of markers above buried dangerous waste pipelines
human health and the environment beyond that
measures, such as the excavation permit system
Site.

Requested Action: Delete Draft Permit Condition II.V.

Justification: The Department has cited WAC 173-303-640(5)(d) as the basis for
requiring Draft Permit Condition II.V. WAC 173-303-640(5)(d) requires that "all tank

-	 - systems-holding dangerous- waste shall be marked with labels or signs to identify the
waste in the tank. The label or sign shall be legible at a distance of at least
fift y feet, and shall bear a leoend which identifies the waste in a_manner_which
adequately warns employees, emergency response personnel, and the public of the major
risk(s) associated with the waste being stored or treated in the tank system(s).

_-(Note --If-there atready-is a-system-in use that performs-this-function-in---accordance
with local, state or federal regulations, then such system will be adequate.)"

The Hanford Facility already meets the labeling and warning requirements of the
stated WAC regulation. Draft Permit Condition II.V. would go beyond the normal means
of meeting WAC 173-303-640(5)(4) and imposes an unnecessary -level of control. The
Hanford Facility meets the WAC regulation as provided in the following paragraphs.

First, employees, emergency response personnel, and the public are warned of risks
associated with the dangerous waste before being allowed on the Hanford Facility.

--- Additional-ly, access-t o- areas where dangerous waste tank systems are located is
restricted. Public access to the dangerous waste pipelines is prevented by the
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pipelines being located in-a-contr o
ec
lled area where 24-hour surveillance is maintained

with protective farce personnel. Sond, Hanford Facility personnel and visitors are

informed of the major risk(s) associated with the waste by labels on the
exposed/abovegrade portions of tank systems that identify the waste in the tank
system and the major risk(s) involved. Most tank systems are also within fence
barriers. Third, personnel and visitors are escorted by trained personnel and/or
receive specialized training in the unique hazards that exist on the Hanford Site.
Finally, an excavation permit system controls access to buried pipelines.

The excavation permit system ensures that anyone digging in an area where a buried
pipeline is located will be aware of the buried hazards if any. The excavation
permit requires an exhaustive search of the construction and engineering drawings and
documents to identify subsurface engineered structures, their depths, sizes, and
configuration, as well as excavation precautions.

(.J	 The buried pipelines themselves do not present a hazard to individuals in the area,
r. unless there is an excavation -or there has been a leak. The hazards posed by

-°	 excavations are managed by the excavation permit system and any leaks
-

are managed
- aCLOYd InJ tD applicable regulatory requirements. Bath situations would be

appropriately posted, independent of any permit requirement. Thus, the marking
--f	 required by Draft Permit Condition II.V. would not provide any additional protection.

F

	

	 The Department's Responsiveness Summary, DW Portion (response to Condition II.U.1,
pages 220-221), stated the that "Department representatives have witnessed an
excavation that was controlled by the... excavation permit process with unsatisfactory
results. A number of underground pipes were exposed during the excavation that were
unidentifiable on the maps available to the responsible officials at the site. In
another instance, a pipe leading to a dangerous waste trench could only be identified
as the 'mystery pipe'." As pipes have been buried on the Hanford Facility for
approximately 50 years, some information has been lost. Sometimes, during

-

	

	 excavations, pipes are discovered that do not appear on the engineering drawings.
Meeting Draft Permit Condition II.V. will not prevent these types of instances from
occurring or will it replace the existing excavation permit system used to locate
I
uried pipelines.

The signs required-by Draft--Permit Cmciii-on 1i it.would--be physically located from
information taken from the maps referred to in Draft Permit Condition II.U. The
information would be copied, along with some field verification, from the existing

—	 engine€ring drawings (mentioned in the co mment on Draft Permit Condition II.U.).
This means that the signs required by Draft Permit Condition II.V. will be posted
over buried pipelines whose locations already are known. Posting these sign will not
prevent "unsatisfactory results" during excavations. The signs and maps required by
the Draft Permit are all based on information derived from the existing engineering

drawing system.

Draft Permit Condition II.V. will not create new information "to locate and assess
---- potential environmental problems associated with these pipes". Draft Permit

- _

	

	
Condition iI.V. will not add any new benefit for the protection of human health and
the environment, or will it be a cost effective practice.

i^.

Condition:	 Ii.w.i.	 -	 -	 Rey Comment: Regulatory Agency Authority
Page, lines: Page 49, lines 23-35 	 Permit Implementation
CS Co

mm
ent:	 The Commenters request that the Department reword this condition to

more accurately reflect the requirement of WAC 173-303-800(5).
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Requested Action: Revise Draft Permit Condition II.W.1. to read identically to the
regulatory language found at WAC 173-303-800(5), as follows:

"The Permittees are responsible for obtaining all other applicable federal,
state, and local permits authorizing the development and operation of the
TSD facility."

Justification: The length of time needed to prepare a permit application depends on
-- -- --a- pjjmber_of_ factors, -including the_viol ume_- of-informat ion_requir-ed -hv tha iccuing

agency. In the Commenters' experience, it is unreasonable to require submittal of
permit applications no later than 60 days after the information to prepare the permit

----

	

	 is avai-l-ablp.- In some -cases, -information might becomeavailable-years before a
permit is required, and the implementation of regulations requiring permit
applications becomes the trigger. As an example, PSD permits have a defined lifespan
of only 18 months from issuance to start of construction. As such, the timing of

 application submittal depends on when construction is planned to start, not when the
information becomes available.

The Commenters are concerned about the Department's definition of the term "best
efforts" in the Draft Permit. This definition is unique to this Draft Permit. "Best

- efforts" should be evaluated on a case-by-case basis, as is done for other Department
and Agency permittees. Many of the terms in this definition are undefined elsewhere
in-the Draft Permit, such as the terms "outside contractors", "earliest opportunity".
This leads to ambiguity concerning this Draft Permit Condition. The Department
states in the Responsiveness Summary, DW Portion (response to Condition II.W.1.,
page 224) that "this condition is to preclude the Commenters from using as an excuse
for noncompliance with this Permit, their inability to obtain a permit under another

-	 regulatory program due solely to their omission to submit the proper information in
the necessary time frames to secure the required permits." Such language is not
warranted to ensure that the Permittees meet their responsibilities to other
regulatory entities.

i8

141 Condition:	 II.W.2.	 Key Comment: Regulatory Agency Authority
Page, lines: Page 49, lines 37-39

- CS Comment:	 The Department lacks regulatory authority for incorporating other
permits into the Draft Permit, DW Portion.

quested Action: Delete this condition.

Justification: The Department does not have authority to incorporate other permits
issued under other permitting authorities into the Permit. Other permits are
independent requirements placed upon the Permittees by the agency(ies) issuing the
permit. There is no regulatory need or requirement to incorporate any such permits
into the Permit.

In the Responsiveness Summary, DW Portion (response to Condition II.W.2., page 225),
the Department indicates that Draft Permit Condition 1I.W.2. "protects the
authorities of other departments/agencies should a permit be included as an
attachment to this Permit." The Commenters disagree. The authorities of other
departments/agencies are protected by their corresponding statutes. Attaching
permits that are administered by other agencies to the Permit will only obscure
authority.
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II.X.J.	 Key Comment: Regulatory Agency Authority
Page 50, lines 1-16	 Permit Implementation
The condition exceeds regulatory requirements without sufficient
and is ambiguous.

Requested Action: Delete the first and second paragraph of this-condition.

Justification: The first paragraph creates an ambiguity because it addresses the
same issues found in the third paragraph, but uses differing standards (e.g., "the
Department may" in line 6 conflicts with "the Department shall" in line 25). The
second paragraph arbitrarily defines "best efforts". This paragraph does not
recognize the DOE-RL's right under the FFACO to raise the defense that proper
operation or maintenance could not be achieved because of a lack of appropriated
funds. The DOE-RL cannot violate the provisions of the Anti-Deficiency Act. The
Department is exceeding its regulatory authority by attempting to arbitrarily define
the term "best efforts" in the Draft Permit. The third paragraph of Draft Permit
Condition II.X.1. is a standard regulatory provision mentioned in WAC 173-303. The
first two paragraphs, however, are unique to this Draft Permit and are arbitrarily

- drafted-_-There__is-no -explanation-in the_Responsiveness - Summary, -DW Portion, for the
uniqueness of this Draft Permit condition.

"Best efforts" should be evaluated on a case-by-case basis, as is done for other
Department permittees. Many of the terms in this arbitrary definition are undefined
elsewhere in the Draft Permit, such as the terms "outside contractors" or "earliest
opportunity". This leads to ambiguity as to what the Department expects the
Permittees to do to satisfy this Permit condition.

The Draft Permit does not recognize that the DOE-RL may raise as a defense that
- ----- - proper operation-or maintenance was not possible because of the lack of appropriated

funds_,_ The FFACO in Article XLVIII, paragraph 143, preserves the DOE-RL's right to
--- ----raise this defense and the Department's right to dispute it. The Permit needs to

parallel the FFACO on this issue.

!8,

-ondi ti	 11 r )	 „ Comment: 	 ^,. Authority - - C	 eel	 --- - --- --Key Commen : ---Regul-atory Agency  
Page, lines: Page 50, lines 33-34
CS Comment:, The Draft Permit Condition II.X.1. exceeds regulatory requirements
without sufficient justification.

equested Action: Delete this paragraph or replace the words "in the Facility
Operating Record" with "on file at the Hanford Facility."

Justification: There is no requirement found in WAC 173-303-380, or elsewhere, to
keep this information in the operating record. Refer to comment on Condition II.I.,
DW Portion (page 37, lines 6-21).

gig,	 _

144- Condition:	 II.X.2.	 Key Comment: Permit Implementation
Dan_o lines;_ ,Dane 50. lines 36-39

CS Comment:	 Consolidate Condition II.X.

Requested Action: Move the discussion of FFACO schedule extensions (current Draft
Permit Condition II.X.2.) into Draft Permit Condition II.X. and redesignate the
current Draft Permit Condition II.X.1. as Condition II.X.
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Justification: The schedule extension procedures in the FFACO will govern most of
the major RCRA permitting schedules. Moving the discussion of FFACO schedule
extension into Draft Permit Condition II.—Li. will -make- it -clear-that -the FFACO
schedule extension procedure takes precedence, and the rest of Section ILL refers
only to TSD units that are not covered by the FFACO.

io,
Condi tion;	 III:1:A.	 Key Comment: Permit Implementation

^$3 Page, lines: Page 51, lines 14-20
CS Comment:	 Revision 2 of the 616 Nonradioactive Dangerous Waste Storage Facility
(616 NRDWSF) Permit Application that is referred to was submitted to the Department
and the Agency_ in October 1991. This permit application has many areas that are

currently out of date.

fr; Requested Action: Replace applicable portions of Revision 2 of the 616 NRDWSF permit
application with the-attached Revision 2A page changes Comment Attachment 19(--...	 PP	 p 9	 9	 (	 )

Justification: The Revision 2A page changes have been prepared to include
information that more accurately reflects current conditions at this TSD unit.

 Co	 .A^II.:.A. --- -	 Key Comment: Permit Implementation

Page, lines: Page 52, line 16
CS Comment:	 The Building Emergency Plan included in Revision 2 of the 616 NRDWSF

- permit appl-i cat i on -i4en-tifies the telephonenumber to-be-us ed to summon emergency
response assistance as 811. The Hanford Facility has changed this number to 911.

-Requested Action:- Include a Permit condition that requires the use of 911 to summon
emergency response assistance.

Justification: This condition is required to ensure that the proper number is
-----Kren-t3 -f)ed for summon

i
ng emergency response 2S5:5tanC.e.

1$,

) 4T Eondition:	 LiI.I.B.e. through r.	 Key Comment: Receipt of Offsite Waste
Pag_e_,lines:

	

	 Page 52, lines 36-49 	 Onsite Waste Movement
through page 56, lines 1-11

CS Comment:	 A revised WAP for the 616 NRDWSF is submitted with the attached 2A page
changes. The Commenters contend that all conditions regarding Chapter 3.0 of the
616 NRDWSF permit application have been adequately addressed. Because of the extent
of the changes, there is no correlation between the text referred to by these
conditions and the text in the new plan. Therefore, in lieu of addressing each
condition relating to Chapter 3.0, the Department is requested to consider the new
WAP provisions.

Requested Action: Delete these conditions and refer to the proposed WAP included as
part of the Revision 2A page changes.

Justification: The Co mmenters contend that the revised 616 NRDWSF WAP addresses
applicable regulations and Draft Permit Conditions III.l.B.e. through III.l.B.r.
Waste confirmation is to be performed on waste received from both onsite and offsite

----.-----SEtirE€`s>:-- While t re regulations do-- not —regUi-r-e-t - wni ir mat,iun of waste received
from onsite sources, it is included in the plan as a best management practice and in
no way infers that the requirements of WAC 173-303-300 ( 3) are applicable to waste
received from onsite sources.
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It should be noted that the regulations require that sampling be conducted in
accordance with WAC 173-303-110, which specifies both American Society for Testing
and Materials and SW-846 methods, depending on the media to be sampled. Therefore
the requirements identified in Condition III.1.B.1. are inappropriate. The revised
WAP has been written to comply with the sampling requirements specified in the
regulations.

There is no regulatory basis for restricting the receipt of dangerous waste that is
generated under a "different Agency identification number" as specified in Condition
III.I.B.r. Given this fact, the WAP provided has been written to allow the receipt
of waste generated under other EPA/State identification numbers. Refer to the
comment on Condition II.N.1., DW Portion (page 43, lines 39-42).

18,

Condition:	 III.I.B.t.	 Key Comment: Permit Implementation
-	 s - Page; -hoes: -Page 5$,- i Ines 21-25

CS Comment:	 It is excessive to require monthly reporting of information that the
•.	 Department already has.

s

'a
	 Requested Action: Delete this condition.

r ,
Justification: Chapter 12.0 of the 616 NRDWSF permit application fulfills the
regulatory reporting requirements for releases and remediation efforts. This
includes notifying the Department concerning releases, providing required reports
within 15 days, involving the Department in the remediation process for each release
and, if needed, providing restart notification. Additional reporting, especially
monthly, does not provide any additional protection to human health and the
environment, or is it cost effective.

fOr

47 Condition:	 III.1.B.	 Key Comment: Permit Implementation
Page, lines: Page 58, line 21
CS Comment:	 Add a condition defining critical systems for the 616 NRDWSF.

Requested Action: Add the following Permit condition:

The following are defined as critical systems for the 616 NRDWSF:

1. Unit secondary containment systems (Drawing H-6-1566).
2. Unit fire/explosion suppression control systems (Drawings H-6-1555 and

H-6-1561).

Justification: These systems have been identified as those specific systems of the
616 NRDWSF's structure or equipment wherein failure could lead to the release of
dangerous waste into the environment.

!.

140) (D Condition:	 III.2.A.	 Key Comment: Permit Implementation
Pa ge- lineC:_ Page 59, lines 12-18
CS Comment: Revision 2 of the 305-B Storage Unit (305-B) Permit Application that is
referred to was submitted to the Department and the Agency in June 1992. This permit
application has areas that are currently out of date.

- -- Requested Act i on: --Re-place applicable portions of Revision 2 of the 305-B permit
application with the attached Revision 2A page changes (Comment Attachment"20).
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Justification: The Revision 2A page changes have been prepared to include
information that more accurately reflects current conditions at this TSD unit.

Condition:	 III.2.B.a.	 Key Comment: Onsite Waste Movement

Page, lines: Page 60, lines 10-13 	 Receipt of Offsite Waste

CS Comment:	 This requirement to manifest all waste shipments into and out of 305-B
exceeds regulatory authority and is more stringent than agreed-upon language
discussed between the Department and the Permittees.

Requested Action: The Draft Permit condition should be modified to read as follows:

For dangerous waste shipments to 305-8 that originate and remain within the
fenced boundaries of the 300 Area, the Permittees shall ensure that a copy
of the chemical disposal/recycle request form (Chapter 2.0, Section 2.8.1
of the 305-B permit application) accompanies the shipment.

E,	
For all shipments of waste from 305-B to a location outside the 300 Area,

r _	 and for all shipments originated by the Permittees from a location outside
the 300 Area to 305-B, the Permittees shall comply with Conditions II.P.
and II.Q. of this Permit, as applicable, regarding waste manifesting and

*•,	 transportation.

Justification: There are several difficulties with the condition as it appears in
the Draft Permit. First, the term 'dangerous' needs to be added where the term

---- -----'waste' appears,- to- cl-ari#;- that this is the only material regulated by this Permit.
Shipments of nonregulated waste are beyond the scope of this Permit.

Secondly, the Commenters and the Department have agreed that the chemical
disposal/recycle request (CDRR) form used for approval of waste to be received at the
305-B contains all necessary information for emergency response personnel who might
respond to an incident involving shipments of waste inside the 300 Area. It was
agreed that additional paperwork (i.e., the Uniform Hazardous Waste Manifest or
similar shipping paper called for in Draft Permit Condition iI.Q.1) was not needed,
and that a CDRR traveling with the shipment was adequate documentation. It also
should be noted that the Commenters disagree with the requirements for documentation
of onsite waste movements; refer to comment on Condition II.Q.1., DW Portion
(page 45, lines 37-49; page 46, lines 1-15).

inally, the condition has been clarified to specify that it is the Permittees, not
.iecessarily the 305-B personnel, who are responsible to prepare manifests or other

_-------documentatioa!-when. shipments originate nr arm received-at the 305-B,--For shipments
received from offsite, the originator of the shipment has the responsibility to
prepare appropriate documentation per WAC 173-303-180 (and the Permit, if the
originator is one of the Permittees).

18,
Condition:
	

III.2.B.b. through f.	 Key Comment: Onsite Waste Movement
Page,lines:
	

Page 60, line 15-50
through page 63, lines 1-13

CS Comment:
	

A revised WAP for 305-B is submitted with the attached Revision 2A page
changes. The Commenters contend that all conditions regarding Chapter 3.0 of the
305-B permit application have been adequately addressed. Because of the extent of
the changes, there is no correlation between the text referred to by these conditions
and the text in the new WAP. Therefore, in lieu of addressing each condition
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relating to Chapter 3.0, the Department is requested to consider the new WAP

provisions.

Requested Action: Delete these conditions and refer to the proposed WAP included as
part of the Revision 2A page changes.

Justification:--The-Commenters-contend that the-WAP adequatel y addresses applicable
regulations and Draft Permit Conditions III.2.B.b. through III.2.B.f.

(gi

^ 3 Condition-_ - iII-.2-.13.%.- - 	 Key Comment: Regulatory Agency Authority

Page, lines: Page 63, line 41
CS Co

mm
ent:	 Draft Permit Condition III.2.B.m. exceeds regulatory requirements.

-Requested-Action:- Remove "The-l-ast-sentence in this Secti on is deleted."

	

r-__	
Justification: PNL management still needs to be involved in a restart decision

	

°,,,_	 regardless of the status of the Department notification. WAC 173-303-360(2)(j) does
not grant the Department authority to prevent restart, only the privilege of notice

f Y}
that regulatory requirements relating to a facility emergency have been met. The

	

'	 mention of PNL management is required for internal purposes; however, the entire
contingency plan has been submitted to the Department in compliance with

q^ WAC 173-303-806(4)(a)(vii).
l}f,

.^.
(szp

Condition:	 III.2.B.o.	 Key Comment: Regulatory Agency Authority

Page, lines: Page 64, line i
CS Co

mm
ent:	 Draft Permit Condition III.2.B.o. exceeds regulatory requirements.

Requested Action!	 " "	 "	 "es e A d o	 Chance the I s to read	 not

Justification: The DOT requires [49 CFR 172.704(c)(2)) recurrent training for
shipping activities biennially. This change would make the Draft Permit condition
requirement consistent with current regulatory requirements for this training.

Condition:	 iiL,2,g._Piz 	___ ___ Key Comment: Permit Implementation

Page, lines: Page 64, line 9
CS Comment:	 Draft Permit Condition III.2.B.p. is overly burdensome and imposes

- -	 -training requirements not needed by all personnel covered by the requirement.

__-	 Requested Action: Delete the last two sentences of this condition• Add that
footnote 4 shall read: "Required for staff directly responsible for radioactive
material shipments."

Justification: This renders the condition easier to implement because the 305-B does
not designate-its technicians and technical specialists as "RMW" and "non-RMW".

1 5

	

	 Condition:	 III.2.B.u.	 Key Comment: Permit Implementation
Page, lines: Page 64, line 34
CS Comment:	 Draft Permit Condition iII.2.B.u. references the wrong page of the
permit application.

Requested Action: Change "Page 11-14" to read "Page 11-13".
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Justification: There is no line 39 on page 11-14. The condition is understandable
if the page number is corrected to "11-13".

19,
/5 7 Condition:	 III.2.B.	 Key Comment: Permit Implementation

Page, lines: Page 65, line 17
CS Comment:	 Add a condition defining critical systems for the 305-B.

Requested Action: Add the following Permit condition:

The following are defined as critical systems for the 305-B:

1. Unit secondary containment systems consisting of the epoxy floor coating
used in the storage cells, and on the secondary containment trenches in the
high bay.

2. Unit fire suppression system.

--	 -Justification: These systems have been identified as those specific systems of the
> 305-B Storage Unit's structure or equipment wherein failure could lead to the release

of dangerous waste into the environment.

/.5b Condition:	 V.1., V.2., V.3.	 Key Comment: Permitting Approach
Page, lines: Pages 67-75
CS Comment:	 The Department lacks regulatory authority for directly placing an
interim status unit into a final status Permit except by the provision of
WAC 173-303-805(8)(a). This provision identifies "final administrative disposition
of a final facility permit application" pursuant to WAC 173-303-806 as the
appropriate vehicle for attaining final status. The permit application requirements
of WAC 173-303-806 include the submittal of a Part B permit application. According
to WAC 173-303-840(1)(a), the Department cannot begin processing a permit until the
applicant has fully complied with the application requirements for the permit. The
TSD units addressed in Part V of the Draft Permit have not gone through the final
status permitting process and, consequently, cannot be addressed by final status
permit conditions.

Requested Action: Eliminate Part V from the Permit, DW Portion.

lustification: Refer to comment on Introduction, DW Portion (page 6, lines 16-28).

1R.	 *** THE FOLLOWING ARE ADDITIONAL COMMENTS ON PART V OF THIS DRAFT PERMIT ***

Condition:	 V.1.B.f.	 Key Comment: Permit Implementation
Page, lines: Page 68, lines 44-46
CS Comment:	 It is believed that this requirement is substantively redundant with
paragraphs 138 and 139 of the revised FFACO (January 1994).

Requested Action: Delete this condition.

Justification: Refer to comment on Conditions II.H.1. and II.H.2., DW Portion
(page 36, lines 36-49; page 37, lines 1-2, respectively).
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^^ U Condition:	 V.I.B.m.	 Key Comment: Permit Implementation
Page, lines: Page 70, lines 9-11
CS Comment;	 This additional restriction on the schedule for 183-H Solar Evaporation
Basins closure is unnecessary and precludes scheduling decisions that should be made
among the Department's and Permittees' unit managers.

Requested Action: Delete the phrase "; however, the date of final closure shall not
exceed six months after the effective date of this Permit."

Justification: The closure schedule in the closure plan is an enforceable part of
the closure plan, as stated in this Draft Permit condition, subject to the approval
-of the regulatory agencies. It is redundant to address the length of closure in this
Draft Permit condition, and it precludes a cooperative effort by the cognizant
TSD unit personnel and the Department's unit manager to achieve a reasonable schedule

during «Arn vinit Manager Meetings).

Condition:	 V.l.B.r.	 Key Co
mm

ent: Permit Implementation
Page, lines: Page 70, lines 46-50
CS Co

mm
ent:	 Modified closure is not the same as a landfill closure. The rationale

r»> '

	

	 for choosing a modified closure only allows for very small quantities of
contamination to be present. These quantities are well within protection standards

E5;

	

	 for human health and the environment in an industrial setting. Documentation already
is proposed in the Draft Permit (i.e., Condition II.K., DW Portion).

Requested Action: Replace the sentence with the following language:

If a modified closure is chosen, the Permittees shall comply with Permit
Condition II.K.3.

Justification: Landfill requirements are only applicable to landfills. A modified
closure is not a landfill closure. This condition implies that modified closure
requirements are those of landfills by default. Draft Permit Condition II.K.3 has
the requirements for a modified closure.

Of

- -I-^-^-- Condit i on. - -V-.I.B.u-	 ___ ___ ______	 Key rmmnent; Permit Implementation
,t	 n-__	 ,9

_-	 Page, n nes: rage 7i, line li

CS - Comment:	 Modified closure is not the same as a landfill closure. The rationale
for choosing a modified closure only allows for very small quantities of
contamination to be present. These quantities are well within protection standards
for human health and the environment in an industrial setting. A postclosure permit
application is redundant with the documentation already being proposed in the draft
closure plan to be provided to the regulators.

Requested Action: Delete the phrase "a modified closure" in the first sentence of
line 17.

Justification: A modified closure is not a landfill closure. A postclosure permit
application is not required for a modified closure, only for a landfill closure.
This condition implies that modified closure requirements are those of landfills by
default. Draft Permit Condition II.K.3 has the requirements for a modified closure.
It would not be cost effective to revise and submit a postclosure permit application
that will contain exactly the same information in the compliance monitoring plan to
be submitted under Draft Permi t Condition
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19,
IL$ Condition:	 V.2.B.d.	 Key Comment: Permit Implementation

Page, lines: Page 73, lines 23-25
CS Comment:	 The Commenters contend that this requirement is substantively redundant
with-paragraphs-138 and - 1 39_of the revised FFACO (.January 1444)

Requested Action: Delete this condition.

Justification: Refer to comment on Conditions II.H.1. and II.H.2., DW Portion
(page 36, lines 36-49; page 37, lines 1-2, respectively).

(Paw r

^(@	 Condition:	 V.3.B.d.	 Key Comment: Permit Implementation
Page, lines: Page 75, lines 23-25

- °-= tS- Count: The trtet; euRte€1d that-this requirement 1 s substantively redundant
with paragraphs 138 and 139 of the revised FFACO (January 1994).

Requested Action: Delete this condition.

-"_ -J1SSt1f1Cat16n: - Refer tU co^rment -on Conditions ii.k.1. a11d-1 1.H.2., DW Purt ion
(page 36, lines 36-49; page 37, lines 1-2, respectively).
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(Refer to Comment Attachment 21 for HSWA Portion of the RCRA Permit
with Line Numbers.)

. Go:

)(5 Conditions:	 Definitions	 Key Comment: Permitting Approach
Page, lines: Page 5, line 50; 	 Permit Implementation

p ag e_ 6. line 4

CS Comment:	 The existing definition of "facility" or "site" is ambiguous because it
refers to the Department's DW Portion of the Permit Attachment 2 and refers to a
"parcel V. There is no parcel C in Attachment 2. The Commenters therefore are
unsure of the intent of this definition. The definition also is overly broad because
it includes noncontiguous land north and east of the Columbia River (the North Slope
land) and might include land leased to the state of Washington and subleased to
US Ecology, Inc. The DOE-RL does not retain sufficient control of the US Ecology
site for it to be considered contiguous land under the control of the owner or

J	 operator. The Department's existing Attachment 2 also includes the Bonneville Power
l	 Administration Midway site as part of the Hanford Facility. In contrast, the

Agency's February 9, 1994 Response to Comments indicates in Response #5 that the BPA
--Mi-dway Substation and Community lands are not considered part of the Hanford
Facility.

---Requested -Action:-- Revise-the wording of-the definition of-"facility" or "site to
;;	 exclude the North Slope lands, the 100 acre site leased to the state of Washington

and subleased to US Ecology, Inc. (Parcel C of Commenters proposed Hanford Facility
Site Legal Description (Comment Attachment 8) and the BPA-owned 'Midway site.

- -Replace-Attachment 2, DW Portion, with the revised Hanford Facility Site Legal
Description (Comment Attachment 8). (Because of errors in the Department's Facility
description, Commenters request that Attachment 2, DW Portion, be replaced by
Commenters' proposed revision of Attachment 2, Hanford Facility Site Legal
Description, Comment Attachment 0,.

Justification: The definition is ambiguous as currently written and includes
nonconti quous lands, and lands not under the control of WHC, PNL, or the DOE-RL. The
North Slope area is not subject to corrective action pursuant to issuance of a
hazardous (dangerous) waste permit because it is not part of the permitted facility

_-and is-not-on-contiguous land to the permitted Hanford Facility. The North Slope
-- - --area is separated-from-the Hanford Facility by the state-owned Columbia River bed,

and the Columbia River itself, which is a major natural barrier to contiguity of the
sites. However, the North Slope is covered by the FFACO and will be addressed
appropriately under the FFACO. The Agency confirms the exclusion of the North Slope
in the Response to Comments, HSWA Portion, Response #1.

-- - The North Slope area already has been included in the FFACO as operable unit
-	 - -1OO- W-3 .- Cleanup-of-the-North Slope currently is being undertaken under the FFACO

and cleanup activities are expected to be completed by October 1994. There is no
benefit to be-received by any parties by including the North Slope in the Permit.

-	 Also refer to commen t-on-HSWA Portion Condition III.B.I.a. (page 25, lines 20-24)
and-comment--on DW Portion, Derinitinn of Fariiity 	 lines(pag2 1D,	 18-23).. on 1'
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(Refer to Comment Attachment 21 for HSWA Portion of the RCRA Permit
with Line Numbers.)

Ib,

go t,0 Conditions:

	

	 I.C.3; III.A.2.a;	 Key Comment: Permit Implementation
III.A.2.f.(vi)

Page, lines: Page 9, lines 52-55;
page 23, lines 26-35;
page 24, lines 33-34

CS Comment:	 The Draft Permit Condition as written ignores the intent of the three
parties to the FFACO to maintain RCRA/CERCLA integration, and to ensure that the work
is properly prioritized anti-carried -out -based-on environmental significance, and the
overall strategy towards cleanup on the Hanford Site.

Requested Action: (1) Draft Permit Condition I.C.3.: Delete the words "and
schedules for implementation". Add the following sentence at the end of the
paragraph:

5•`	 Schedules for implementation shall be established and maintained within the
FFACO.

(2) Draft Permit Condition III.A.2.a: On line 27, replace "work plans" with
r-`	 "activities"; on lines 32 and 33 delete "and schedules for implementation."

(3) Draft Permit Condition III.A.2.f.(vi): Delete this condition.

Justification: It is the intent of the FFACO to maintain RCRA/CERCLA integration,
and to ensure that the work is properly prioritized and carried out based on
environmental significance, and the overall strategy towards cleanup of the Hanford
Site: This cannot be-effectively achieved if the cleanup schedules, and the ability
to modify such schedules for RCRA corrective action operable units, are controlled
through a separate process from the CERCLA response action operable units. The
response in the Responsiveness Summary, HSWA Portion (Comment 3) is unfounded. It
states:

"EPA agrees that the change control process governs schedule extensions and
other actions for RPPS prior to incorporation into the permit. However.

- — -	 theFFArn is ambiguous about the change process for RPPs when the CMI
workplans have been incorporated into the permit. EPA interprets that
Section 9.3, of the FFACO, "Modifications to Permits", will be conducted
in accordance with applicable permit modification procedures found in state
and EPA regulations".

Once the remedy decision is made and incorporated into the Permit, the DOE-RL will
-	 prepare-milestones-and ±arget dates from the CMI plan for inclusion in the FFACO.

Once incorporated, these milestones and target dates will be controlled through the
FFACO change process. This is consistent with the newly negotiated change to
Section 11.4 of the FFACO Action Plan (January 1994), as well as the description of
Part IV contained on pages 5 and 6 of the Draft Permit, DW Portion.

The Agency should realize that by using the permit modification process for RCRA
corrective action schedules of compliance that it would be a two party process for
negotiating changes (currently DOE-RL/Agency and eventually DOE-RL/Department),
whereas other cleanup activities under the FFACO will be a three party process. This
in itself would make RCRA/CERCLA integration difficult, if not impossible. Finally,
it is unclear what happens if the Lead Regulatory Agency for the RCRA Past-Practice
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(Refer to .Comment Attachment 21 for HSWA Portion of the RCRA Permit
with Line Numbers.)

operable unit is not the permitting organization. The Agency should reconsider their
posit-ion,-and-- rely -on the FFACO for the establishment and control of all cleanup
schedules. This will allow for more effective integration and prioritization of
Hanford Site cleanup activities.

!OI

Condition:	 I.I.1	 Key Co
mm

ent: Regulatory Agency Authority
Pages, lines: Page 11, lines 30-38
CS Comment:	 The last sentence of this condition is inconsistent with the regulatory
language of 40 CFR 270.30(d).

Requested Action: Delete the last sentence.

s	 Justification: The Draft Permit language is consistent with 40 CFR 270.30(d) until
A	 the last sentence. The Agency does not have the regulatory authority to prohibit

-g

	

	 permittees use of any legal defense to which they are entitled by law. Jurisdiction
to--determine-legal defense rests with-the -courts and theleg-is.ature, not-- 

_	
e r	 t	 h	 1	 nc not

administrative agencies.

^l8=

--`{a-- C^^a ' + I1.' n	 TL. L 5	 Key Comment: Permit ImplementationYVIIYIYI V 

Page, lines:- Page 14, lines 1-17
-- -

	

	 CS Coll:llent:	 It is unclear whether the specific information to be included in the
Permit information repository would be included in one repository near the Hanford
Facility, or in all four repositories. The last sentence of this Draft Permit
-condition descvibes the inclusion of raw data with all corrective action reports and
investigations included in the information repository. The raw data should not be
included in the information repository, unless it is part of the report. Adding raw
data to the information repository collection could increase the size to a level that
will become unmanageable.

Requested Action: Rewrite this condition to clearly state whether the information
repository created by this Draft Permit condition is in addition to the four
information repositories established in support of the FFACO, or if the repositories
are the same. If the repositories are the same, the discussion of the information
repository throughout the Draft Permit should be describing all four repositories.

it also is unclear whether the specific information to be included in the Permit
information repository would only be included in the repository near the Hanford

______	 radlti.. or :_ all 	 ..^^^^la ^..]_.
f aLIIILy, or In all lour repositories.

Justification: The FFACO and the FFACO Community Relations Plan state the documents
to be included in the information repositories. If a large volume of additional
information i-s to be included in the repository collection, this will add a
significant cost to this activity. Because the raw data would be publicly available,
it i-s not necessary--for this raw -data.to reside in the information repository
coiiection.

The EPA Proposed Rule 40 CFR 270.36 describes RFI and CMS plans and reports, relevant
RCRA regulations, and press releases as the types of documents included in an
information repository. It does not state that raw data be included.
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HAZARDOUS AND SOLID WASTE AMENDMENTS PORTION
(Refer to Comment Attachment 21 for HSWA Portion of the RCRA Permit

with Line Numbers.)

IA,
Condition:	 I.M.1	 Key Comment: Regulatory Agency Authority
Pages, line: Page 14, lines 22-26
CS Comment:	 Draft Permit Condition I.M.1 is unnecessary.

Requested Action: Delete this condition.

Justification: As written, this Draft Permit Condition is only relevant to the Draft
Permit, DW Portion.

/Pi,

1-K Condition:	 I.T.2	 Key Comment: Regulatory Agency Authority

r-_ Page, lines: Page 15, lines 50-53
-- ^ - a	 --°^-_ - a-=s=	 6 ^fi `rn -	 G	 9na 7i^nii g i raiaCS-Comment	 ine ,pecrr;c regulat on,=^3 ,1I 	 tes to waste

c» minimization certification. To require all the information defined under I.T.2 to be
signed or certified (e.g., strip charts) is unrealistic.

Requested Action: -Del-ete -this fiondi ion,--or-change the refcre„ce to waste
minimization Condition II.F.

Justification: There is no regulatory basis to sign or certify all the data
addressed under Condition I.T.2.

i8.

I ^j Condition:-
Page, lines:
CS Comment:
distribution
condition.

i.v.i.	 --- - -Key -Comment: - Permit -Implementation
Page 16, lines 8-35
The Department's Project Manager has provided direction for
of documentation under the FFACO, which is inconsistent with this

Requested Action: Change sentence starting on line 8 to read: "All reports,
notifications, and submissions that are required by this HSWA permit, for those
actions not governed by the FFACO, to be sent or given to the administrator should be
sent or-given to-:". -Change-sentence starting on line 24 to read: 'All reports,
notifications, and submissions that are required by this Permit for activities under
the FFACO should be sent in accordance with transmittal provisions established under
t he FFACO." Delete address found on lines 28 through 32.

Justification: The FFACO Project Managers have established protocol for transmittals
under the FFACO that is different than listed. For example, the Department's Project
Manager has requested that most transmittals go directly to the appropriate Lacey or
Kennewick office. Reference to the protocol under the FFACO will ensure the needs of
the Project Managers are met.

f;.
^V•

11^-- Condition.	 I. V . 	 --- ---__----	 ------Key - Co
mm

ent-:-- Permit implementation

Page, lines: Page 16, lines 37-43
CS Comment:	 If the information repository discussed under this condition and
previously discussed under Draft Permit Condition I.L.5 is intended to be the same as
one, or all, of the public information repositories defined under the FFACO, it is
not realistic to place all reports, or notifications, and submissions in the
repository.
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HAZARDOUS AND SOLID WASTE AMENDMENTS PORTION

(Refer to Comment Attachment 21 for HSWA Portion of the RCRA Permit
with Line Numbers.)

--RequestedA ction: Delete last sentence starting on line 40, or add at the end of
sentence: ", or made available to the public on request".

Justification: The current public information repositories cannot handle all
information submitted. For example, early drafts of reports for regulatory review
are not placed in the repositories, but drafts for public comment, or final apprgved

versions are. The public also is provided access to the Administrative Records file,
which contains the additional information.

Is.
173 Condition:	 II.C.1	 Key Comment: Regulatory Agency Authority

Page, lines: Pages 18, lines 50-55;	 Permit Implementation
a,	 page 19, lines 1-5

CS Comment:	 The Commenters request that the Agency reword this condition to
..,	 eliminate the specified period of time for submittal of permit applications.

Requested Action: Revise Draft Permit Condition II.C.1 to read as follows:

The Permittees are responsible for obtaining all other applicable federal,
state, and local permits necessary for conduct of correction action
activities.

Justification: Refer to comment on Condition II.W.1., DW Portion (page 49,
lines 23-35).

at

' 1 C
	

`l	 _ --	 - ---_-_-__=---KEy_G4t^enti___Reguiatory AIPncy Authortty( 1	 bV11Y I41on	 11.V

Page, lines: Page 19, lines 8-46	 Permit Implementation
CS Comment:	 This condition _exceeds-regulatory-requ_irements_ without s li fficient
justification and is ambiauous.

Requested Action: Delete Conditions II.D.1 and II.D.I.a. Revise lines 34 and 35 to
read as follows:

-writing- as-soon-as possible after the Dermittee determines that the
schedules of this Permit

Justification: Condition II.D.l.a arbitrarily defines "best efforts". This
condition does not recognize the DOE-RL's right under the FFACO to raise the defense

- - that proper- operation- or maintenance could not be achieved 'because of a lack of
appropriated funds. The DOE-RL cannot violate the provisions of the Anti-Deficiency
Act. The Agency is exceeding its regulatory authority by attempting to arbitrarily
define the term "best efforts in-the-Draft_Permit--_ Condition -II.D.2, aS-revised, is
a standard regulatory provision. Conditions II.D.1 and II.D.I.a, however, are unique
to this Draft Permit and are arbitrarily drafted. There is no explanation in the
Responsiveness Summary, HSWA Portion, for the uniqueness of this Draft Permit
condition.

"Best efforts" should be evaluated on a case-by-case basis, as is done for other
Agency permittees. Many of the terms in this arbitrary definition are undefined
elsewhere in the Draft -- Permit, such as the terms "outside contractors". This leads

---	 --
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	 HANFORD SITE COMMENTS,	 ATT 1, 78 of 80
----------HAZARDOUS-AND-SOLID-WASTE--AMENDMENTS PORTION

(Refer to Co
mm

ent Attachment 21 for HSWA Portion of the RCRA Permit
with Line Numbers.)

to ambiguity as to what the Department expects the Permittees to do to satisfy this
- ---Permit condition.

The Draft Permit does not recognize that the DOE-RL may raise as a defense that
proper operation or maintenance was not possible because of the lack of appropriated
funds. The FFACO in Article XLVIII, paragraph 143, preserves the DOE-RL's right to
raise this defense and the Department's right to dispute it. The Permit needs to
parallel the FFACO on this issue.

l8.
Condition:	 I! !.A.!	 Key Comment: Permit Implementation

<• Page, lines: Page 23, lines 16-22
r CS Comment:	 DOE-RL and its contractors should always be governed by the methods and

procedures established in support of the FFACO, and not conditions III.B through

m*^ III.J Also III.I should be III.J at the end of the paragraph.

Requested Action: Add the following sentence at the end of the paragraph:

=~ If DOE assumes the management of corrective action activities through its
contractors for a SWMU(s) listed under Condition III.B.1, the SWMU(s) will
be incorporated into the FFACO and corrective actions will be satisfied as
specified in the FFACO, and not through conditions III.B through III.J and
the supporting attachments.

Change III.I to III.J at the end of the existing paragraph.

-Justification.--To-apply-two-separate processes - to -the-DOE=RL- and its contractors for
conducting cleanup activities on the Hanford Site would result in confusion and
unnecessary added costs. Methods, plans, and procedures would have to be
significantly revised to address the few SWMUs for which the DOE-RL might assume
responsibility.

/e,
['71- - 	on.	 TTT a 1 ^	 -	 ---	 vpy._ - ,	 +. -RQnulat^ry-^ Y n..+ti ;tY

--4t.	 _.-.5ti .-s-•_Q—____	 __._______	 _	 ^_ ^e^'e'-Y: __.._	 cfiu nu alai i^_.___.^

_- _Pane, linasc Paga 26. linae 2D-24

CS Co
mm

ent:	 No benefit will be gained by including the US Ecology, Inc.
(US Ecology) site in the Permit, HSWA Portion, because the US Ecology site will be
closed in accordance with a license issued by the state of Washington pursuant to the
Nuclear Energy and Radiation Control Act, RCW 70.98.

Requested Action: Delete Section III.B.l.a and its subconditions, the SWMUs at
US Ecology from the Permit, HSWA Portion.

_

	

	 Justification- Item 66 of US Ecology's license includes provisions for closure of
this site in accordance with the Facility Closure and Stabilization Plan (Closure
Plan). Therefore, the site-specific permitting and closure process specified in the
US Ecology radioactive materials licenses should take precedence over an
investigation of corrective action SWMUs undertaken in accordance with
Section 3004(u). The Commenters recommend that any requirements related to SWMUs on
the US Ecology site be incorporated in the Closure Plan. Such an approach can be

--- ---pursued -without resorting to the inclusion of the SWMUs on the US Ecology site in the
Permit, HSWA Portion.
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HAZARDOUS AND SOLID WASTE AMENDMENTS PORTION

(Refer to Comment Attachment 21 for HSWA Portion of the RCRA Permit
with Line Numbers.)

While the land under the US Ecology site is owned by the Federal Government, the land
is leased to the state of Washington under a 99-year lease. Because of the broad
terms of this lease, the property is not under the "control of the owner or operator"
(refer to 58 FR 8664, February 16, 1993), which is a necessary predicate for
inc-luding corrective-action prov i sions in -a--permit. As noted in the US Ecology
comments submitted by Perkins. Coie dated March 16, 1992 to the Agency on the initial
Draft RCRA Permit, it is the US Ecology's position that the DOE-RL has no real
measure of control over the US Ecology site and that US Ecology and the state of

--	 - --Washington -have--responsibi-lity for-all-- environmental --cleanup activities-at the
US Ecology site. The DOE-RL should not be placed in a position where it has permit
requirements placed on it for an AEA licensed activity where it has absolutely no

CID	 responsibility for those activities. Because the state of Washington is both
CDC-3	 US Ecology's landlord and regulatory authority and since the purpose of the AEA

license is to assure the site is operated and closed in a manner that is protective
of public health and the environment, it is reasonable to expect that the state and
NRC will require the US Ecology site to be closed in an environmentally appropriate
manner.From a policy standpoint, the DOE-RL and the federal taxpayers should not be

- - required or requested-under a RCRA permit-to-take corrective actions at a licensed
commercial radioactive low-level waste disposal site. While the DOE-RL will seek to
obtain compensation from the state of Washington and US Ecology for any costs DOE-RL
is required to incur, this process is inefficient to all parties; any necessary
corrective actions should be taken solely under US Ecology's radioactive materials
lirpncpc.

- -- --It-would appear to be inconsistent with the requirements of the AEA to require
--	 investigation- and- -cleanup -under -RCRA-of the US Ecology site when these obligations

will be addressed under the US Ecology, Inc. site license and closure plan.
inlog

i iit Condition:	 iii :C through -iii.J - and -	Key Comment: Permit Implementation
Attarhmpntc A through E

Den. -lone• Donee Oa-77
I oyc, n^ca. , ayao cV-i,
CS Co

mm
ent:	 If US Ecology SWMUs are removed from Condition III.B, then there would

be no SWMUs identified to which these conditions would apply.

- The Commenters-propose that--these-conditions be-deleted-and deferred at this time, as
the conditions are not expected to be applied to a corrective action activity
conducted by the DOE-RL and its contractors. Refer to comment on Condition III.A.1,
HSWA Portion (page 23, lines 16-22).

Requested Action: Delete these conditions from the Permit.

Justification. It is expected that all remaining corrective action activities will
---- ___1_e performed in accordance with the FFA M . To maintain these conditions in the

Permit, when the conditions have no application, will be confusing to the public, and
those responsible for administrating or adhering to the permit conditions. Even the
Agency has proposed to defer corrective action at the only location (US Ecology site)
that would be covered by these conditions. If the deferral of corrective action at
this site is not changed to a deletion, as the Commenters have requested, it still
would be appropriate to defer issuance of these conditions until the time at which
corrective action is required.

940407.1400p (6)



04/11/94	 HANFORD SITE COMMENTS,	 ATT 1, 80 of 80
HAZARDOUS AND SOLID WASTE AMENDMENTS PORTION

(Refer to Comment Attachment 21 for HSWA Portion of the RCRA Permit
with Line Numbers.)

For example, Attachment B, which addresses sampling and analysis activities for
corrective actions, does not reflect agreements previously reached with the
regulators concerning preparation of SAPs. As specified in Section 7.8 of the FFACO
Action Plan, the QA/QC concerns on sampling and analysis will be addressed during the
DQO process. In accordance with the FFACO Action Plan, the DQO process is required
to be used to develop SAPS for RFI/CMS work plans. Items like number of sampling
sites, frequency of sample collections, and number and types of field measurements
will all be specified during the DQO process. In addition, the QA/QC requirements
are also identified in the QAPjP section of the work plans. After the DQO process is
completed, the SAP and QAPjP are finalized and included in the past practice
documentat-ion,.---This annrna

r

	

	
rh isn ot reflected in Attachment B. In addition, a^f

number of other items in Attachment B are inconsistent with QA/QC conditions{m

	

	
contained in the DW Portion of the Draft Permit. Refer to comment on Condition
II.E., DW Portion (page 28, lines 49-50 through page 35, lines 1-15). These

c=,v inoonsistencies should _be -addressed to_ preclude--permit - implementation - costs-that have
no benefit to the protection of human health and the environment.

W"" 4400P
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Department of Energy

Richland Opera ti ons Offi ce

P.O. Box 550
Rtchljnd, Washington 99352

M

94-RPS-220
	 ^7AY 11 9a:

Mr. Randall F. Smith, Director
Hazardous' Waste Division
U.S. Environmental Protection Agency
Region 10
1200 Sixth Avenue
Seattle, Washington 98101

Ms. Dru Butler, Program Manager

- - Nuel-ear Waste -Program
Washington State Department of Ecology
P.O. Box 47600
Olympia, Washington 98504

Dear Mr. Smith and Ms. Butler:

SUPPLEMENTAL HANFORD SITE COMMENTS ON THE SECOND DRAFT OF THE RESOURCE
CONSERVATION AND RECOVERY ACT PERMIT FOR THE TREATMENT, STORAGE, AND DISPOSAL
OF DANGEROUS WASTE FOR THE HANFORD FACILITY

- The U.S-. Department of Enerq:_y, Richland Operations Office (RL), Westinghouse
Hanford Company (WHC), and Pacific Northwest Laboratory (PNL) jointly have
prepared and formally are submitting the enclosed document entitled

-	 - "Supplemental Hanford Site Comments on the Second Draft of the Resource
Conservation and Recovery Act (RCRA) Permit for the Treatment, Storage, and
Disposal of Dangerous Waste for the Hanford Facility" (hereinafter termed the

--Supplemental Comment Document). This Supplemental Comment Document is being
submitted to meet the respective obligations of 40 CFR Part 124 and
WAC 173-303-840(6). The enclosure supplements our comments on the Second
Draft RCRA Permit dated April 11, 1994, and is divided into two parts:
-(I) additional-comments on the Second -?raft RCRA Permit, and (2) changes to
the April 11, 1994, Comment Document.

-	 The Supplement al Comments are consistent with discussions held at a meeting on

April 29, - 1994 1 amo -State -of Washington Department of Ecology (Ecology), RL,
WHC, PNL, and Bechtel Hanford, Inc. (BHI) representatives. At this meeting,
progress was made on addressing 5 of our 11 Key Comments: (1) Mapping and

--- Marking;- (2) Receipt or urrsite Waste, (3) Permittee Responsibilities,
(4) Financial Assurance and Liability, and (5) Permitting Approach. Based on
this- meeting -1  we understand that Ecology will consider revising the Mapping
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and Marking conditions of the RCRA Permit to include a 12-month
cost-efficiency study, extend the timetable for associated permit conditions
by 12 months, and allow for adjustments of the permit conditions to reflect
the results of the study. We also understand that the receipt of offsite
waste will not be restricted or prohibited by the RCRA Permit. With regards
to permittee responsibilities, we encourage you to consider issuing the RCRA
Permit, Dangerous Waste Portion, to "DOE-RL (Owner/Operator), and its
designated contractors (co-operators) as was discussed in earlier meetings.
Consistent with Ecology's suggestion, in the enclosed Supplemental Comments we
formally have proposed permit language for your consideration. As discussed
in earlier meetings, this approach will provide greater flexibility to
accommodate contractor changes. As has also been noted in recent meetings, a
permitting mechanism must be in place in the very near future that will
accommodate the transference of management responsibilities for environmental
restoration work from WHC to BHI. Our proposal for permittee designation, as
well as our financial assurance and liability concerns, are being discussed in
follow-up meetings arranged among our respective legal representatives.

The April 29, 1994, discussions on the Permitting Approach helped us to
understand- Ecology's intent, but we-still- need -to resolve concerns regarding
implementation and compliance ambiguity. We believe that the implementation
and compliance ambiguity for interim status closure plan inclusion can be
mitigated by using the approach proposed in the enclosed Supplemental Comments
and in the Suggested Revised Draft PermitLanguage transmitted to you at the

-- -	 April 29, 1-994; meeting.--We request that this Suggested Revised Draft Permit
Language be the topic of future meetings, in conjunction with a discussion of
the "graded" implementation approach mentioned by Ecology staff. We remain
concerned about the pragmatics of such an approach with regards to RCRA Permit
compliance. We further believe that the best understanding of the "graded"
implementation approach can be gained by a "walk-through" of the entire Draft
Permit at future meetings. Other Key Comments that also need to be addressed
during this "walk-through" include Groundwater Monitoring, Regulatory Agency
Authority, and Quality Assurance and Quality Control provisions.

We request that the meetings be held before issuance of the final RCRA Permit,
and that a firm date for the first of these meetings be established by
Mav 13, 1994, We believe that the progress made at the April 29, 1994,
meeting, indicates that we can work effectively_ toward avoiding the appeal
process. We will continue to support open and responsive communication with
you as your organizations address review comments received from us, and
others, on the Second Draft Permit.
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If you have any questions, please contact Mr. C. E. Clark of RL on
1509) 376-333, Mr: R-C. irunke-ofW HC oar (509r 370=-2003, or

Mr. H. T. Tilden II of PNL on (509) 376-0499.

Sincerely,,

(-	 teven H. Wisness, Actin; .royram 	 .r
Office of Environmental Assurance,

4;	 Permits and Policy
-`°-	 -EAP:C€C	 DOE Richland Operations OfficeJ

W. T. Dixon, Manager
Regulatory Support

Westinghouse Hanford Company

aL dxzleazeall

T. D. Chikalla, Director
Facilities and Operations
Pacific Northwest Laboratory

Enclosure:
Supplemental Hanford Site
Comments

cc w/encl:
J. Atwood, Ecology
M. Jaraysi, Ecology
D_ Nvlander , Ecology

R. Stanley, Ecology
.1 Ctnhr G^nlnyy

J. Witzcak, Ecology
n niin^mw con,
D. Sherwood, EPA
C. Sikorski, EPA
S. Price, WHC

cc w/o encl:
T. Chikalla, PNL
H. Tilden, PNL
W. Dixon, WHC
J. lames , DHI
E. Keen, BHI
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OSjiij94	 SUPPLEMENTAL HANFORD SITE COMMENTS	 Page 1 of 17

SUPPLEMENTAL COMMENTS ON THE
SECOND DRAFT OF THE

RESOURCE CONSERVATION AND RECOVERY ACT PERMIT
FOR THE TREATMENT, STORAGE, AND DISPOSAL QF DANGEROUS WASTE

FOR THE HANFORD FACILITY

'Place the Supplemental Hanford Site Comments at the end of Attachment 1 of
the Hanford -Site Comments on the Second Draft Permit dated April -!1-,

940511.1309
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SUPPLEMENTAL COMMENTS ON DANGEROUS WASTE PORTION OF DRAFT PERMIT

SC Categoryz : Permittee Designation	 Key Comment 3 : Permittee
Responsibilities
Permit Implementation

Comment: The Draft Permit requires greater flexibility in accommodating a
change in DOE-RL contractors. Consider, as alternative language, the
following changes to the Draft Permit:

Condition:	 Title Page
Pager lines: 	 _Page 1, line 26
Requested Action: After "(Owner/Operator)" add the following
language, ", and its designated contractors (co-operators)".

Condition:	 Title Page
Page, lines:	 Page 1, lines 31-35
Requested Action: Delete reference to Westinghouse Hanford
Company and Pacific Northwest Laboratory.

Condition:	 Introduction

`	 Page, lines:	 Page 4, lines 13-14
Requested Action: On line 13, add the term "(co-operators)" after
word "contractors" and delete the following language.
"; Westinghouse Hanford Company (Westinghouse Hanford)

- - -	 (co-operator)-,--- and -Racific-Nort hwest Laboratory (PNL)
(co-operator)".

-------------- 	 -----.ronditl.—	 nefinitinne

Page, lines:	 Page 9, lines 40-43
Requested Action: Replace the definition for "Contractor(s)" with
the following language:

The term 'contractor(s)' means those DOE-RL designated contractors
who have certified RCRA Part A and Part B permit application
documents for TSD units that have been incorporated into this
Permit, unless specifically identified otherwise in this Permit or
its attachments.

'Supplemental to Hanford Site Comments dated April 11, 1994. Supplemental
comments have been made only on the Dangerous Waste Portion of the Second
Draft Permit. The referenced "Condition" and "Page, lines" refer to locations
within the Second Draft Permit that was issued for public comment on
February 9, 1994.

ZSC -- _ Supplemental_--Comment.

3Tabie - 1 of the - Hanford Site Comments dated April 11, 1994, provides a listing
of Key Comments:

940511.1310
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Condition:	 Definitions

-	 Page, iines:	 Page 11, lines 1-3
Requested Action: Replace the definition for "Permittees" with

the following language:

The term 'Permittees' means the United States Department of
Energy, Richland Operations Office (Owner/Operator) and its
designated contractors (co-operators).

Condition:	 Acronyms

Page, lines:	 Page 12, line 37; page 13, lines 8-9
Requested Action: Delete the references to PNL and Westinghouse

Hanford.

Condition:	 I.A.2.
Page, lines:	 Page 14, lines 35-43

_---P equested Action: __Dglzte- the_second and third paragraphs of this

Cond it i on, And rho fnllnwina paragraph:

A DOE-RL contractor (co-operator) is identified as a Permittee for
activities subject to the Conditions of this Permit where its
agents, employees, or subcontractors have operational and/or
management responsibilities and control.

justification: The Draft Permit appears to require a Class 3 modification to
accommodate a change in DOE-RL contractors managing TSD units. Either the
change in DOE-RL contractors, or the Permit schedule, could be adversely
impacted by the timing of the Class 3 modification process. Greater Permit
flexibility is required to accommodate contractor changes, as the approach to
Hanford Site cleanup is trending toward an expansion in the number of DOE-RL
contractors who may manage TSO units. This comment outlines an approach that
would enable contractor co-operators to be identified on the Part A, Form 3
certification page. A change in contractors could be accommodated through the
submittal of a revised Part A, Form 3, rather than through a Permit

modification.

In an April 1, 1994 meeting, the Department expressed an interest in exploring
more flexible permitting options for accommodating a change in DOE-RL
contractors. The approach outlined in this comment was proposed to the
Department at a follow up meeting held on April 29, 1994. A permitting
mechanism must be in place in the very near future that will accommodate the

-transfereme -of matsag	 responsibilities	 ctorat----------------

	

	 eTl€tlt=-Tee r:£^1fil]-ti-€S==aoi°-enYlrOnHS2,^t3--re_ 	 ,:_._=.On work

from Westinghouse Hanford Company to Bechtel Hanford, Inc.

SC Category: -Inc-I.uai-on of interim Status- __Kay _Coment.---Permitting Approach
Closure Plans Permit Implementation

Comment: As noted in the Comment Package submittal dated April 11, 1994, the
Commenters requested action is to eliminate Part V from the Draft Permit. The
Commenters contend that the Department lacks regulatory authority to place an
interim status unit that cannot meet final status standards into a final

-- -

940511.1310
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status permit. In the event that the Department nevertheless decides to
retain_Part- y _in _the__praft _Permit;_cnP.cifir cnnwnents have been provided to
mitigate the implementation problems. In providing these specific comments,
the Commenters do not waive their objections to a Permit containing interim
status units. If Part V is not deleted, delete all Part V references from
Dart 7.1 make-specifsz=-r^€^n^a -in Part- Y--to the very limileu Pdrt ii
conditions that may be relevant. Retitle Part V as "Unit-Specific Conditions
for Interim Status Closures Under Final Status Standards". Specifically,
incorporate the following changes:

Condition:	 Introduction
Page, lines:	 Page 6, lines 16-28

- --	 --	 Requested Action: Replace this paragraph with the following
language:

-Part-V, Unit-Specific Conditions for Interim Status Closures Under
Final Status Standards, contains those Permit requirements that

0	 apply to each individual TSD unit undergoing interim status

r^

	

	 closure. Conditions for each interim status TSD unit undergoing
closure are found in a Chapter dedicated to that TSD unit. These
unit-specific Chapters may contain references to General
Conditions (Part II), as well as additional requirements that are

--

	

	 intended to ensure that each TSD unit is closed in an efficient
and environmentally protective manner.

Condition:	 Attachments
Page, lines:	 Page 7, line 6
Requested Action: Delete the reference to Part V from this
Condition. Rewrite "Parts I through V" to read "Parts I through
IV".

Condition:	 II.B.1.
Page, lines:	 Page 26, line 36
Requested Action: Delete the reference to Part V from this
Condition. Rewrite "Parts III and V" to read "Part III".

Condition:	 II.C.3.; II.J.2.; II.K.2.; II.K.3.; II.K.3.a.;
II.K.5.; II.L.2.d.; II.0.1.; II.Q.1

-- Page, lines:	 Page 27, line - 29; page 39, line 29; page 40,
lines 22, 30, 39; page 41, line 23; page 43,
line 18; page 44, line 27; page 45, line 49

Requested Action: Delete the reference to Part V from these
Conditions. Rewrite "Parts III or V" to read "Part III".

------_-_.-_-.	 -- Con..vl Atr2...	 T, , iYIUIv11.	 11.1.1.
Page, lines:	 Page 37, lines 15 and 19
Requested Action: Delete the reference to Part V from this
Condition. On line 15, rewrite "Parts III and V" to read

..-

	

	 art-iii":- On-line 1 9; rewrite "Part !ir or 
Y_ 

LO read
"Part III".

940511.1310
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Condition:	 II.J.1.
Page, lines:	 Page 39, line 22
Requested Action: Delete the reference to Part V from this

---Condition,, - Rewrite "Parts-III,-IV, or-V"-to-read "Parts ill or
IV".

Condition:	 II.K.3.b.
Page, lines:	 Page 40, line 45; page 41, lines 3 and 6.
Requested Action: Delete the reference to Part V from this

-	 -- ---	 Condition. On lines 45 and 6, rewrite "Parts III or V" to read
"Part III". On line 3, rewrite "Parts III of V" to read
"Part III".

r
-	 1--

-	 Justification: -The -Coranenxters €oastend rho ^e^epartment lacks regulatory
authority for directly placing an interim statusunit that cannot meet final
status standards into a final status permit. Based on this rationale, the
Commenters further contend that the permitting approach that should be

_-

	

	 followed is to eliminate Part V from the Draft Permit. However, if Part V is
included, this part should be retitled as requested in this Comment Supplement
to indicate that these units are being handled as interim status closures
using final status standards. Reference to applicable Part II Conditions only
in Part V also will help to mitigate permit implementation ambiguity for both
the regulators and the Permittees.

SC Category: Quality Assurance and 	 Key Comment: Quality Assurance and

Quality Control 	 Quality Control

11.3 Comment: The Draft Permit contains too great a level of detail in the Quality
Assurance and Quality Control area. The preferred course of action by the
Commenters is to implement the following changes.

Condition:
Page, lines:

-	 - - -	 Requested Action

II.E.2.a.; II.E.2.b.; II.E.2.c.; II.E.2.d.
Page 29, lines 15-50; page 30, lines 1-50;
page 31, lines 1-49; page 32, lines 1-50;
page 33, lines 1-3
",elete Conditions II.E.2.a. - II.E.2.d.

Condition:	 II.E.3.; II.E.3.a.; II.E.3.b.; II.E.3.c.
Page, lines:	 Page 33, lines 11-49; page 34, lines 1-36
Requested Action: Delete the last sentence in Condition II.E.3.
Delete Conditions II.E.3.a. - II.E.3.c.

Justification: Refer to justification provided for Condition II.E. on ATT 1,
page 31 of the Hanford Site Comments dated April 11, 1994.

	

-	 SC Category:

	

y A	 Comment: As
1 1Cr Commenters r

contend that
onsite waste

940511.1310
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to retain Condition II.Q.1. in the Draft Permit, specific comments have been
provided to mitigate the implementation problems. In providing these specific
comments, the Commenters do not waive their objections to a Permit containing
requirements for onsite waste shipments. If Condition II.Q.1. is not deleted,

the following changes are requested to be made.

Condition:	 II.I.l.a.
lines:	 Page 37,	 lines 23-25_Pane,

Requested Action:	 Delete this Condition and rewrite as follows:

Documentation (e.g., waste profile sheets) of all dangerous waste
transported to or from any TSD unit subject to this Permit. 	 This
documentation shall be maintained in the receiving TSD unit's
operating record from the time the waste is received;

Condition:
Page, lines:	 Page 37, lines 26-28

P Reouested Action:	 Move this Condition to II.I.l.c. and add a new

condition as follows:

The location and quantity of dangerous waste at each final 	 status

TSD unit within the Hanford Facility. 	 For final	 status disposal

-	 -	 -- - -----	 - units -on the Hanford Facility, the location and quantity of each
dangerous waste must be recorded on a map or diagram of each cell

-	 -	 ---- or disposal area.	 This information must include cross-references
to specific manifest document numbers, 	 if the waste was required

to be accompanied by a manifest.

Condition:	 II.Q.11
-Page, tines:	 -Page-45,	 lines 37-49;
Requested Action:	 Rewrite this Condition to read as follows:

Documentation must accompany any onsite dangerous waste that is
transported to or from any TSD unit through or within the
600 Area, unless the roadway is closed to general public access at
the time of shipment. Waste transported by rail or by pipeline is

---exempt-from this Condition. This documentation shall include the
following information, unless other unit-specified provisions are
designated in Part III.

Justification: The Commenters contend that the Department lacks regulatory
authority for imposing conditions regulating the movement of waste onsite.

-

	

	 Based on this rationale, the Commenters requested action is to eliminate
Condition II.Q.1. from the Draft Permit. The alternative language is most
closely aligned with "best management practices" used to manage waste movement
on the Hanford Facility.

940511.1310
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SC Category:	 Permit Consistency	 Key Comment:	 Permit Implementation

Comment:	 Make the following changes to promote consistency and ease of permit

implementation:

Condition: Introduction;	 I.A.2.

Page, lines: Page 5,	 lines 12-14; page 6,	 lines 1-6;

page 14,	 line 31
Requested Action: Replace "USDOE' with "DOE-RL" in each of.the

seven occurrences.

Condition: List of Attachments

Page, lines: Page 7,	 lines 16-17
Requested Action: For Attachment 1, delete "May 1989" and replace

s "(As Amended)" with "as amended".

Condition: List of Attachments

-	 Page, lines: Page 7,	 lines 23-24; 34-36; 43-48;
Page 8,	 lines 1-19

Requested Action: For Attachments 4, 8, and 11 through 18, delete

-•`, the date and the revision reference and replace with "as amended".

Condition: List of Attachments
Page,	 lines: Page 7,	 lines 28-29

Requested Action: For Attachment 6, replace "Revision 0" with "as

amended".

Condition:	 List of Attachments
Page, lines:	 Page 7, lines 43-44
Reauested Action: For Attachment 11, delete "Part A Application

and the".

Condition:	 Acronyms
Page, lines:	 Page 12, line 5
Requested Action: Add ", Region 10" to the end of the acronym
definition for AGENCY.

ConAi*inn • 	Arrnnvme
in

-Page, p ines-	 raye ac, i mcs ai-ao
Requested Action: Rewrite the Acronym definition for DOE-RL to
read "U.S. Department of Energy, Richland Operations Office".

Condition:	 Acronyms
Page, lines:	 Page 12, lines 28 and 30
Requested Action: On line 28, add "of 1976" to the acronym

- definition ofHWMA. -On line 30, add - "(WAC-1-73340)" - to the
acronym definition of MTCA.

Condition:
Page,Page, lines:
Requested Action:
and analysis plan".

Arrnnymc
Page 12, line 45
Add the acronym definition for "SAP"; "sampling

-
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Condition:	 Acronyms
Page, lines:	 Page 13, lines 4-5

-	 - -_	 eer«p_"d-9_tfon 	 Delete t he acronym "05DOE" from this list.

Condition:	 II.E.1.
Page, lines:	 Page 29, lines 1-10

---	 -Requested -Action: --Beginning on line 1, rewrite the first sentence
to read as follows:

"All WAPs and sampling and analysis plans (SAPS) required by this
Permit shall include a quality assurance and quality control
(QA/QC)..."

Rewrite the last sentence to read as follows:

"The QA/QC plan may be part of a WAP or a SAP."

Condition:	 II.F.2.b.; II.L.2.d.; II.R.2.
Page, lines:	 Page 35, line 38; page 43, line 15;

page 46, line 31
Requested Action: Insert "Facility" in front of "operating".

Condition:	 III.1.B.s.

-Page, lines:	 -Page-56, line 19
Requested Action: Insert "TSD unit-specific" in front of

"Operating Record".

Condition:	 II.I.1.; II.L.2.b.; II.N.3.
Page, lines:	 Page 37, lines 13, 15, 18; page 42, line 31;

page 44, line 16
Requested Action: Insert "TSD" in front of "unit-specific".

Condition:	 II.K.6.; II.L.2.b.; II.L.2.c.
- Page, lines:	 ---- Page 41

1
--11 irre 3-3; page 42, lines 24, 44

Requested Action: Change "unit" to "unit-specific".

Justification: These changes will promote consistency and ease of Permit
implementation.

101'
	 SC Category: Part III Changes	 Key Comment: Permit Implementation

Comment: Make the following changes to Part III:

Condition:	 III.1.A.
Page, lines:	 Page 51, line 16
Requested Action: Replace "Rev. 2" with w as amended"

940511.1310
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Condition:	 III.1.A.
Page, lines:	 Page 51, lines 29-32, 45-46;

page 52, lines 1-4, 8-9
Requested Action: Delete references to Sections 2.5 and 2.7,
Chapter 10.0, Sections 13.7 and 13.8, and Appendix 4A.

Condition:	 III.1.A.
Page, lines:	 Page 52, lines 7 and 17
Requested-Action: On line 7, insert reference toAppendix 3A,
616 Nonradioactive Dangerous Waste Storage Facility Waste Analysis

Pla,,t: -0n lire 17, insert references to Appendix 8A, RCRA

Training; Appendix 8C, Training Course Descriptions; and Appendix

80, Dangerous Waste Training Requirements Listed by Employee
Worker Cateaory and Name.

Condition:	 III.1.B.a., y., ff., and gg.
Page,lines:	 Page 52, lines 22-24; page 56, lines 48-49;

page 57, lines 33-50
---------- Requested Action:- Delete these conditions.

-Condition:	 III .2.A.
Page, lines:	 Page 59, line 14
Requested Action; After the words "Permit Application," insert
the words "as amended,".

Condition:	 III.2.A.
Page, lines:	 Page 59, lines 26-31, 44-45; page 60, lines 1-4
Requested Action: Delete references to Sections 2.5, 2.6, and
2.7, Chapter 10.0, and Sections 13.8 and 13.9.

-------- -----	 Condition:	 YTT 9 A

Page, lines:	 Page 60, line 7
Requested Action: On line 7, insert reference to Appendix 3A,
305-8 Storage Unit Waste Analysis Plan.

Condition:	 III.2.B.w.; III.2.B.y.; III.2.B.z.; III.2.B.aa.
Page, lines:	 Page 64, lines 42-45; page 65, lines 1-16
Requested Action: Delete these conditions.

Justification: The requested changes will update the Conditions, promote
consistency with incorporated portions of the TSD unit-specific permit
applications, and -facilitate permit implementation. -The recordkeeping
requirement in WAC 173-303-145 was deleted in 1992 by the Department.

SC Category: Part V Changes	 Key Comment: Permitting Approach
Permit Implementation

Comment: As noted in the Comment Package submittal dated April 11, 1994, the
1747	 Commenters requested action is to eliminate Part V from the Draft Permit. The

Commenters contend that the Department lacks regulatory authority to place an
interim status unit that cannot meet final status standards into a final

940S71.1310
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status permit. In the event that the Department nevertheless decides to
retain Part V in the Draft Permit, specific comments have been provided to
mitigate the implementation problems. In providing these specific comments,
the Commenters do not waive their objections to a Permit containing interim
status _units._ If Part V is not deleted, make the following changes to Part V:

Condition:	 Part V.
Page, lines:	 Page 67, line 1
Requested Action: Change the section heading to read as follows:

PART V - UNIT-SPECIFIC CONDITIONS FOR INTERIM STATUS CLOSURES
UNDER FINAL STATUS STANDARDS

Part V contains those Permit requirements that apply to each
individual TSD unit undergoing interim status closure. Conditions
for each interim status TSD unit undergoing closure are found in a
Chapter dedicated to that TSD unit. These unit-specific Chapters
may contain references to General Conditions (Part II), as well as
additional requirements that are intended to ensure that each TSD
unit is closed in an efficient and environmentally protective
manner.

Condition:	 V.I.A.
Page, lines:	 Page 67, lines 14-50;, page 68, lines 1-15
Requested Action: Replace this condition with the following
language:

-	 -	 - V. .A.	 - -	 COMPLIANCE WITH APPROVED CLOSURE PLAN

The Permittees shall comply with all the requirements in the
183-H Solar Evaporation Basins Closure Plan/Postclosure Plan
(Plan) portions incorporated into the Permit, as amended, in
Section V.13 of this Permit. Portions of the Plan
incorporated into this Permit are as follows:

V.1.A.a.	 Facility Description and Maps of Facility Location,
consisting of:

Subsection I.1, pages I-1 and I-2

Figure I.A-1, page I-3

Figure I.A-2, page I-4

Figure I.A-3, page I-5

Appendix A, page A-1, and maps.

V.1.A.b.	 Security Procedures, consisting of:

Subsection I.1, page I-2.
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V.1.A.c. Personnel	 Training Plan,	 consisting of:

-	 - -	 - -	 - ..
Appendix N, 	 inciuding all	 figures and tables, pages APP N-1

through APP n-i.

V.1.A.d. Closure Plan, consisting of:

Chapter I.B,	 including all	 figures and tables, pages I-67

through I-150.

V.1.A.e. Closure Plan Schedule,	 consisting of:

s' Subsection I.B-7,	 pages	 I-143 through	 I-147
CF:D

-°yc Figure I.B-20,	 page	 I-144.

Condition:	 V.l.B.d.

Page, lines:	 Page 68, line 34
Requested Action:	 Replace the telephone number (509) 376-7277

with (509) 376-6628.

Condition:	 V.I.B.e.
Page,	 lines:	 Page 68,	 lines 36-43

Requested Action:	 Delete this condition.

Condition:	 V.I.B.i.
Page,	 lines:	 Page 69,	 lines 15-16
Requested Action:	 Delete "the Westinghouse Hanford Company

document" from this paragraph.

Condition:	 V.I.B.j.

Page, lines:	 Page 69, lines 22-28
Requested Action: On lines 23-24, replace "within 30 days of the
effective date of this Permit" with "within 30 days after data
validation".

Condition:	 V.1.B.k.
Page, lines:	 Page 69, lines 29-35
Requested Action: On lines 31-32, replace "within 30 days of the
effective date of this Permit" with "within 30 days after data
validation".

Condition:	 V.l.B.m.
Dawn 14nn¢.	 Daonn 70 lines 6-7Foyw, ,	 y^	 ,
Requested Action: Beginning on line 6, delete "documentation
including, if necessary, the result of sampling per Conditions
V.I.B.h through V.13.1." and replace with "documentation'.

940511.1310
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Condition:	 V.I.B.u.
Page_- lines: ----- - - - Pace -71 ;- lines 17-21

Requested Action: Rewrite this condition to read as follows:

If landfill closure is necessary, a revision to the 'Final Status
Postclosure Permit Application, 183-H Solar Evaporation Basins,'

--as-amended,---shall be--submitted --pursuant-to-Condition-L.C.3..-- A
schedule for submitting this postclosure permit application will
be established in the FFACO Action Plan, M-20-00 milestone.

Condition:	 V.2.A.
-	 - --	 -Page, lines:	 Page 72, line 11-46inu

Requested Action:	 Replace this condition with the following
language:

V.2.A.	 COMPLIANCE WITH THE APPROVED CLOSURE PLAN

- -	 -	 - -The-Permittees shall comply with all the requirements in the
300 Area Solvent Evaporator Closure Plan (Plan) portions
incorporated into the Permit, as amended, in Section V.23

Zz of this Permit.	 Portions of the Plan incorporated into this
Permit are as follows:

- V.2.A.a.-	 - Facility Description and Maps of Facility Location,
consisting or':

Subsection 1.1.1,	 page 1-3

rin11Ye1-1	 nano	 1-d

Figure 1-2, page 1-5

Figure 1-3, page 1-6.

V.2.A.b.	 Security Procedures, consisting of:

Subsection 1.2, pages 1-21.

V.2.A.c.	 Personnel Training Plan, consisting of:

Chapter 8.0, including all figures and tables, pages 8-1
through 8-6.

V.2.A.d.	 Closure Plan, consisting of:

Chapter 3.0, including all figures and tables, pages 3-1
through 3-14

Chapter 4.0, page 4-1

Chapter 5.0, page 5-1

940511.1310



05/11/94
	

SUPPLEMENTAL HANFORD SITE COMMENTS 	 Page 13 of 17

V.2.A.e.

V.3.A.

Chapter 6.0, pages 6-1 through 6-4

Appendix E, including all figures and tables, pages APP E-1

through E-42.

Closure Plan Schedule, consisting of:

Subsection.--3.5,-pages-3-9-and-3-13

Table 3-3, page 3-13.

Condition:	 V.2.6.

Page, lines:	 Page 73, line 46
Requested Action: Add a new condition with the following

language:

Page 5-2, line S. -The d'ateiof "October 1992` is deleted and
replaced with "the first October after the effective date of this

Permit.

Condition:	 V.2.B.e.
Page, lines:	 Page 73, line 28
Requested Action: Insert "levels above MTCA health-based" in
front of "action" and behind "levels" on line 28.

Condition:	 V.3.A.
Page, lines:	 Page 74, lines 11-46
Requested Action: Replace this condition with the following
language:

COMPLIANCE WITH THE APPROVED CLOSURE PLAN

The Permittees shall comply with all the requirements in the
2727-5 Nonradioactive Dangerous Waste Storage Facility
Closure Plan (Plan) portions incorporated into the Permit,
as amended, in Section V.3.B of this Permit. Portions of
the Plan incorporated into this Permit are as follows:

V.3.A.a. -	 Fa
c
ility Descript i onand Manc of Facility Location,

consisting of:

Subsection 1.1, pages 1-1 and 1-3

Subsection 1.3, pages 1-7 and 1-9

Figure 1, page 1-2

Figure 2, page 1-4

Figure 3, page 1-5

940511.1310
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Figure 4, page 1-6

V.3.A.b.	 Security Procedures, consisting of:

Section 1.2, pages 1-3 and 1-7.

V.3.A.c.	 Personnel Training Plan, consisting of:

Chapter 6.0,	 including all	 figures and tables, pages 6-1
through 6-2

Appendix H,	 including all	 figures and tables, pages APP H-1
through APP H -6.

V.3.A.d.	 Closure Plan,	 consisting of:
rx-sm.'a

Chapter 4.0,	 including all	 figures and tables, pages 4-1
c-` through 4-13

Appendix F,	 including all	 figures and tables, pages APP F-I
`_
Z'

through F -12

Appendix G,	 including all	 figures and tables, pages APP G-1
through G-22.

V.3.A.e.	 Closure Plan Schedule,	 consisting of:

Chapter 7.0,	 including all	 figures and tables, pages 7-1
through 7-2

Appendix F,	 including all	 figures and tables, pages APP F-1.

Condition:	 V.3.B.e.
Page, lines:	 Page 75,	 lines 27-31
Requested Action:	 On line 28,	 insert "as specified in Condition
II.K.," between the words "concentrations" and "cannot".

Justification.	 Refer to justification for "Inclusion of Interim Status
Closure Plans" Supplemental Comment.

940511.1310
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--	 -	 -

Co
mm

ent
--	 ---Change:

Location:	 ATT 1, pave 38 „	”	 "

In J stificaLion sect,e"., ;; 'a7ograpn ?	 item	 (3)	
change	 S7M	 to

"SW.

Comment Location:	 ATT 1,	 page 41, Condition 1I.H.
--------- Shang€-: - ---- :- , --JLSt^-f-iGati3n - S@£t1EH1, - bdi-thin- 

the 
-quotation ,	 change

"WAC 173-303-620(1)(b)" to "WAC 173-303-620(i)(c)".

Comment Location:	 ATT 1,	 page 52, Condition II.N.1.
- Change: In Justification section,	 paragraph 3, delete "Federal 	 Building

and the".

Comment Location:	 ATT 1,	 page 66,	 Condition	 III.1.A.	 (First Listing)
Change; --	 From CS Ctlmmen+ ce +;	 re—ve the word "many"

tea

Comment Location:	 ATT 1,	 page 67,	 Condition III.1.B.
c'= Change: Under Requested Action section, 	 item "1.", change "H-6-1566" top

"H-6-1556)".

Comment Location:	 ATT 1,	 page 75,	 Condition	 I.I.1.
c Change: In Justification section,	 remove "not administrative agencies"

from end of sentence.

Comment Location:	 ATT 1,	 page 77,	 Condition	 II.C.1
Change: In Requested Action section, change "Permittees are" to "Permittee

is".

-Comment-Location: - ATT 1,-page 78, Condition II - D.
Change:	 In the first line of this page, change "Permittees" to

"Permittee".

-	 --	 Connent Location: ATT 1 4 page 78, Condition TTT e T

Change:	 In Justification section, delete "and
-

 contractors"

Comment Location: ATT 1, page 79, Condition III.0 through III.J and
Attachments A-through E

Change:	 In CS Comment section, paragraph 3, remove "and its contractors".

940511.1329
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81 1	 CHANGES TO HANFORD SITE COMMENTS DATED APRIL 11, 1994`'

C...'"ent Location : Pane 4
Change:	 In paragraph 1, replace "WAC 1737303-805(8)(c)" with

"WAC 173-303-805(8)(a)".

-------- ---Comment location: Page 6
-	 Change:-	 in paragraph 77, replace "Definitions Comments, pages i0s-1"u4" with

"Definitions Comments, pages 102-103".

Comment Location: Page 8
Change:	 In paragraph 1, replace "Facility-wide Groundwater Monitoring"

with "Groundwater Monitoring".

-- --	 -nd x	 A.3 and 8.6.A "in paragraph ,; rep! -ace--EAppe....i„ d,	 _ and	 _ )	 with
"(Appendix 1, A.3 and.B.6.b))". Replace "has been estimated to in
excess" with "has been estimated to be in excess".

Comment Location: Page 9
Changer	 In paragraph 3, replace "(in Sections 6.5 and 7.8)" with "(in

Sections 6.5 and 7.8 of the Action Plan)".

In last paragraph, delete "Federal" on page 9 and "Building and
- the" on page 10.

Comment Location: ATT 1, page 3, Table of Contents
Change:	 In CS Comment section, delete "and WAC 173-303-805(8)(c)"

Comment Location: ATT 1, page 7, Introduction
Chance:	 In CS Comment section, sentence 1, replace "WAC 173-303-805(8)(c)"

With "WAC 173-303-805(8)(a)",

Comment Location: ATT 1, page 8
Change:	 Remove the quotation marks from paragraph 2.

In paragraph 4, replace "(General Comment 72, page 73)" with
"(General Comment 71, page 73)".

Comment Location: ATT 1, page 10, Definitions
Change:	 Replace Requested Action section with:

Requested Action: Add the words "the dangerous component of" before the
.word "mixed." Add the following sentence to the end of the definition:

Dangerous waste does not include the source, special nuclear, and
byproduct material components of mixed waste.

4. 
Comment Location" refers to location within Hanford Site Comments on the

Second Draft Permit dated April 11, 1994.
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Alternatively, incorporate a definition for mixed waste from either the
FFACO or WAC 173-303-040.

Comment Location: ATT 1, page 14, Definitions (First Listing)
Change: Replace Requested Action section with:

Requested Action:	 Delete the existing text.

Comment Location:	 ATT 1, page 15, Condition I.A.I.a.
Change: In Justification,	 replace "Environmental,	 Inc:	 Washougal,

Georgetown," with "Environmental, Inc:	 Georgetown, Washougal".

- comment Location:	 ATT 1, page 20, Condition I.E.10.c.
Change: In "i.",	 change	 "The date,	 specific location,"	 to	 "The date,	 <::,:ct_

place,".

m-v Comment Location:	 ATT 1, page 23, Condition I.E.14.
Change: In Justification section, 	 change "WAC 173-303-830(3)(c) to

"WAC 173-303-920_(31(a)".

Comment Location:	 ATT 1,	 page 25, Condition I.E.18.
Change: In Requested Action section, change the revision of the last

sentence to read:

Whenever dangerous waste received from offsite sources without a.
manifest, the Permittees shall submit a report ...

-__-------- --- Comment-Location.- ATT-1, page-3l,-Conditinn TT.D.3.(vii)
- -- -

	

	 --Change:- ---in Requested actioft section, replace "y A procedure for
identifying..." with "y A procedure for identifying each offsite
waste movement arriving at the TSD unit; and,".

Comment Location: ATT 1, page 32
Change:

	

	 In Justification section, Dara qra ph 2, change "Condition
11.E.2.b.xxi" to "Condition II.E.2.b.xii"

Comment Location: ATT 1, page 33, Condition II.E.2.
Change:	 in Requested Action section, change the revision of the Condition

to read:

Each QA/QC plan shall contain a data quality assurance plan or
equivalent information. The level of QA/QC for the collection,

---preservation, transportation, and analysis of each sample that is
required for implementation of this Permit may be based on
Department approved data quality objectives for the sample. These
data quality objectives shall be approved by the Department, in

--writing; or through incorporation of TSD unit QA/QC plans into
Part III of this Permit.
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Mr. Daniel Duncan
Hanford RCRA Permit Coordinator
EPA Region 10, HW-106

:Sixth Avenue

Seattle, Washington 98101

Re: Comments on HSWA Portion of Draft Hanford sitewide
Permit

Dear Dan:

Please find enclosed the Comments of Envirocare of Utah,
Inc., on the HSWA portion of the Draft Hanford Sitewide Permit.
This letter briefly summarizes the main points contained in the
Comments. We refer you to the Comments for a detailed discussion
of the justification for each revision requested by Envirocare.

We support the efforts of the U.S. Environmental Protection
Agency ("EPA") and the state Departments of Ecology and Health,
as reflected in the draft Memorandum of Understanding ( IIMOU II ), to
develop a coordinated approach to Resource Conservation and
Recovery Act ( IIRCRA") actions at the US Ecology disposal site
whereby corrective action will be implemented by US Ecology under
State authorities. The focus of our Comments is that the Draft
Permit and MOU should be revised to better facilitate this
approach.

The Draft Permit should address all Solid Waste Management
Units ( IISWMUs") at the US Ecology site where there have been
potential releases of hazardous constituents warranting further
investigation. The RCRA Facility Assessment ("RFA II ) identifies
the former resin tank farm area as a SWMU. The Draft Permit
should therefore be revised to add the tank farm area as an
additional SWMU subject to a RCRA Facility Investigation (IIRFIII)
and corrective action.

As currently written, Condition III.B.2 of the Draft Permit
provides too many administrative options, none of which ensure
expeditious - and - complete satisfaction of RCRA requirements at the
US Ecology site. We agree with the intent of the Condition that

FAx:(2o6) 628-7699
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US Ecology should implement corrective action at the site.
However, the Condition fails to establish a definitive procedure
for accomplishing this goal and fails to integrate corrective
action with other RCRA requirements. We therefore propose the
following revisions:

First, the onus for satisfying corrective action
requirements should more clearly be taken off the Department of
Energy ("Energy") and placed on US Ecology. Under the current
Condition, the responsibility could fall back on Energy after one
year, if US Ecology and the State agencies are not making
satisfactory progress toward accomplishing corrective action.
The likely result would be protracted litigation between the
United States and the State of Washington over responsibilities
under the 1964 lease. The Draft Permit should explicitly state
that US Ecology will be responsible for implementing corrective
action under the Memorandum of Understanding ("MOU") between EPA
and the Departments of Ecology and Health.

- --	 - Second--the Draft Permit should a,Ylicitly assign the
Department of Ecology the primary oversight role for all RCRA
actions at the US Ecology site. Ecology has extensive experience
implementing the State's hazardous waste cleanup program under
the Model Toxics Act ("MTCA"). MTCA provides a ready-made
procedure for accomplishing corrective action. Cleanup of the
site should be accomplished according to MTCA cleanup standards
under a consent decree, subject to public comment and hearing.

Third, the MOU currently under negotiation between EPA and
the Departments of Ecology and Health should be utilized as the
vehicle for coordinating all aspects of RCRA corrective action
required by the Draft Permit. We concur with the general

---approach taken--by the agencies in the MOU but believe that the
MOU should be expanded to encompass all required RCRA actions.
The draft MOU only provides for a RCRA Facility Investigation and
does not address subsequent corrective actions or the
closure/postclosure plan. The MOU should recognize the primary
responsibility of Ecology in establishing and enforcing all RCRA

---- — egtYire-meYit-ac-fie bite, inciiiding corrective action and
e^^iQS-c̀Ci-osuTe iegniieMCnts. -There kau$t be close

coordination between all RCRA activities, and this coordination
should be achieved through the MOU.

Fourth, the closure/postclosure plan being prepared by US
Ecology must meet all requirements under RCRA and Ch. 173-303 WAC
for closure/postclosure of a hazardous waste landfill. The
record is clear that hazardous and radioactive mixed wastes were
disposed of at the facility over an extended period of years.
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These practices and the need for a multilayer cap design are well
documented in a series studies commissioned by Ecology and
performed by A.T. Kearney. Under the Washington Radioactive
Waste Act and US Ecology's Radioactive Waste License, the
Department of Ecology has the authority to define and establish
standards for closure. Ecology has clearly taken the position
that hazardous waste standards apply to closure of the facility.
The-Draft-Permit-ohould ref2ct thss positio,

-- -- Fifth, the Radioactive Materials License issued by Health to
US Ecology should be amended to incorporate all required RCRA

r==? actions. The RCRA requirements will therefore become additional
License conditions imposed by the Health Department under its
statutory powers as the State ' s radiation control agency. This

--%`-^---_ --will provide an additional-legal basis for requiring US Ecology
__— to accomplish actions,

We appreciate the opportunity to comment on the Draft Permit
and trust that EPA and Ecology will find these comments useful.
Please feel free to call if you have any questions.

Very truly yours,

DAVIS WRIGHT TREMAINE

In
e hers
Riliott

cc: Mr. Khosrow Semnani
Mr. Joe Witczak, WDOE

-_	 _ -Mr:-Gary Robertson, WDOH
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ENVIROCARE OF UTAH, INC., COMMENTS ON
SECOND DRAFT OF HSWA PORTION OF
HANFORD SITEWIDE RCRA PERMIT

I.

This document contains Comments of Envirocare of Utah, Inc.,

on the Hazardous and Solid Waste Amendments ("HSWA") portion of

the second draft of the Hanford Sitewide Resource conservation

and Recovery Act ("RCRA") Permit (the "Draft Permit"). The Draft

Permit was issued on February 9, 1994, for a 60-day public review

and comment period that was extended to May 11, 1994. In

accordance with the formal review process, these Comments are

submitted to the Environmental Protection Agency ("EPA") and the

Washington Department of Ecology ("Ecology") to be formally

entered into the administrative record. These Comments relate to

the corrective actions requirements in Condition III.B.l.a of the

Draft Permit applicable to the low-level radioactive waste

disposal facility operated by US Ecology, Inc.

II. IDENTIFICATION OF SOLID WASTE MANAGEMENT UNITS

A.	 Affected Condition

--- ------------___-_-_-_--_Conditions_III.B.1-a.(i)-,and- III.B.I.a.(ii) identify the
Solid Waste Management Units ("SWMUs") subject to corrective

action requirements at the US Ecology site as the Chemical Trench

(SWMU 1) and Low-Level Radioactive Waste Trenches 1 through 11A

(SWMUs 2 through 13).

Resuested Action

The underground resin tank farm should be added as SWMU 14.



C.	 Justification

- ----- --	 she5W;`Js identified in the Graft Permit should include all

waste units at the US Ecology site where past disposal practices

may have included the disposal of radioactive mixed waste or

hazardous waste, _ - Based -on-available --ir_formation in Departmentof

Ecology and Health files, the facility disposed of unknown

quantities of radioactive mixed waste and hazardous waste in

addition to low-level radioactive waste ("LLRW").' The Chemical

Trench was used for disposal of phenolic waste, drums of

unidentified chemical waste and phenolic resin wastes. At least

1047 55-gallon drums of chemical waste were buried in the unlined

trench from 1968 to 1972. It There is also evidence in the

agency files from interviews of former US Ecology employees that

an unknown quantity of free liquid chemical waste was disposed of

in trenches at the facility. In addition, the facility accepted

for disposal large quantities of waste scintillation fluids and

- vials_ which contained toluene,--xylene and possibly other

solvents, therefore making them radioactive mixed waste.

Scintillation vials, packed in absorbents or packed as absorbed

or solidified liquids in 55-gallon drums, constituted a large

fraction of the solvent_ wastes -accepted--by the faci 1 i t—

Scintillation wastes continued to be accepted by the facility

until October 28, 1985 and were disposed of in Trenches 1 through

11A. The facility also received other potentially hazardous

1 See A.T. Kearney, Commercial Hanford Facility Site
Closure/Perpetual Care, Phase One Final Report, Sept. 1987
( "Kearney Phase One Report" ) .
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wastes, including elemental mercury and lead containers that were

disposed of in the trenches. The Chemical Trench and Trenches 1

through 11A have been appropriately identified by the Draft

Permit as SWMUs.

There is, however, an additional area on the site where

probable releases of radioactive mixed wastes or hazardous wastes

have occurred. The RCRA Facility Assessment Final Report

_prepared--for-EPA by--PRC--finvir-onmGnt-aI Management, inc. ("RFA

Report") identifies the underground resin tank farm located at

the US Ecology site as a SWMU. Documents contained in the files

Of EPA, Ecology and the Washington Department of Health

("Health") indicate that five underground steel tanks ranging in

size from 1000 to 20,000 gallons were installed on site during

the late 1960s for the treatment and disposal of liquid resin

wastes by solar evaporation and solidication. When this method

_failed--to-produce the desired result, US Ecology terminated the

disposal of liquid resin wastes in the tanks in the early 1970s.

The underground tanks and associated wastes were left in

place with little attention until early 1985 when leaks in the

tanks and contamination of adjacent soils were discovered.

Testing of the tanks indicated that the tanks contained both low-

level radioactive waste ( " LLRW") and organic wastes. US Ecology

removed - the _-_liquid waste-from the tanks; absorbed, containerized

- -	 and disposed of the waste by on-site trench burial; and

subsequently removed and disposed of two of the five tanks. The

remaining three tanks were left in place and filled with



concrete. The history of the resin tank farm is discussed in

various reports and documents, including the A . T. Kearney Phase

One Report
The Draft Permit should address all SWMUs at the US Ecology

site where there have been potential releases of hazardous

constituents warranting further investigation. According to the

RFA and other reports, the resin tank farm is such an area.

Corrective action is required regardless of the time at which

	

E.^	 waste was managed at the facility or placed into a waste unit,
0

	

4	 and regardless of whether the facility or waste unit was intended
c+-,

	

`	 for management of solid_or_hazardous waste.- - 40-CFR-§ 264.101;
-mss---

	

°';'	 WAC 173-303-646.

In conclusion, the Draft Permit should be revised to add the

resin tank farm area, and any other areas where there have been

potential releases of hazardous constituents, as additional SWMUs

subject to a RCRA Facility Investigation ( "RFI") and other

corrective action requirements.

app. t_ M. CORRECTIVE ACTION REQUIREMENTS

A. Affected Condition

Condition III.B . 2 defers RCRA corrective action requirements

for SWMUs identified in the previous Section for one year from

the effective siate. -of - the - HSWA Permit- -pending -evaluation by

Ecology and Health of progress made on SWMU investigation and/or

-- iemediation pursuant to these agencies' statutory powers. If,

within the one-year period, the identified SWMUs have not either

been:

4



-- -_ - -- -- ^a) remedia*xd to -cleanup standards suitable for RCRA
corrective action purposes;

(b) determined appropriate for no further action by
comparison of contaminant concentrations to Washington Model

- Toxics Control Act ("MTCA") cleanup standards and RCRA
corrective action cleanup standards; or

---	 (c} "administrati eiy addressed" by either: (1) an
amendment to the Radioactive Materials License issued by
Health to US Ecology; (2) a filed Department of Health
order; ( 3) a filed MTCA Consent Decree; ( 4) a final MTCA
Agreed order; or ( 5) a MTCA Enforcement Order;

SPA-will, in-consultation with Ecology, either extend the

schedule for completion of -activities_ listecL _in_(a) through (c)
rr-^.a,.	

or notify the U.S. Department of Energy ( "Energy") as Permittee

that the RCRA corrective action conditions for the SWMUs will no

longer be deferred and are hencefo rth activated.

B. Reauested Action

Condition III.B . 2 should be revised as follows:

Implementation by the Permittee of RCRA corrective action
requirements for SWMUs identified in HSWA Permit condition

- Satisfactory completion of the
actions set forth in this condition shall satisfy the HSWA
corrective action requirements of this Permit and shall
stand in lieu of compliance by the Permittee with Sections

-	 - T►II.C-(RCRA - Facility Investigat -ionl; - III.D (Corrective
Measures Study and Implementation) and III.E ( Interim
Measures) at the US Ecology site.

The Agency and the Department of Ecology shall enter into a
Memorandum of Understanding ( "MOU") with the Department of
Health requiring US Ecology to implement a RCRA Facility
Investigation ( "RFI"), a Corrective Measures Study ("CMS"),
and implementation of Corrective and Interim Measures that
meet all applicable requirements under RCRA and Chapter 173-
303, Washington Administrative Code. All corrective action
determined to be necessary as a result of the RFI and CMS
shall be accomplished by application of Washington Model
Toxics Control Act ("MTCA") procedures to US Ecology. The
Department of Ecology shall require US Ecology to implement
the corrective action through a filed MTCA consent decree
(WAC 173-340-520), subject to public comment. The
corrective action-shall comply_ with the cleanup procedures

5



and achieve the MTCA cleanup standards specified in WAC 173-
_--_-___- - 14Q-700 through WAC 173-340-750. The Radioactive Materials

License shall be amended by the Department of Health to
incorporate the corrective action requirements, as

----- --------- - --determined by the Department of Ecology. The Department of
Ecology shall ensure that the final closure and postclosure
plan prepared for the US Ecology site conforms to RCRA
closure/postclosure standards, WAC 173-303-610 and is
consistent in all respects with the foregoing RCRA
corrective action requirements. The Department of Ecology
and Department of Health shall require US Ecology to provide
financial assurance for closure/postclosure that satisfies
or is the equivalent of WAC 173-303-620. The Radioactive

----- -_ _-Materials-License__isrued-by-the Department of Health to US
Ecology shall be amended to incorporate these requirements
of this Condition.

The Administrator, in consultation with the Director of the
Department of Ecology, shall review and evaluate the
progress of the foregoing actions on an annual basis from
the effective date of the HSWA Permit.

C.	 Justification

1.	 Summary

The proposed revision will provide for more expeditious

investigation and cleanup of the US Ecology site and is more in

-_ --_- _--conformance with--the-Memorandum of Understanding f"MnLn1 ) process

currently underwayinvolving EPA, Ecology and Health. Existing

condition III.B.2 goes part way toward accomplishing these goals

--- ----but provides-too-many options and-loopholes, some of which do not

guarantee satisfaction of applicable RCRA corrective action

requirements. For example, the existing Condition allows the

identified SWMUs to be "administratively addressed" by an

amendment to the Radioactive Materials License or by a filed

Department of Health order. Such ambiguities should be removed

and replaced by the more explicit procedure proposed above.

--
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--Accomplishment of RCRA corrective action at the US Ecology

site will be achieved much sooner if the onus is taken off the

Department of Energy and placed on US Ecology through the legal

authorities of EPA, Ecology and Health. Requiring Energy to

directly implement corrective action at the US Ecology site is

likely to lead to legal delays, due to issues raised by the lease

-	 - - between the Unites States and State of Washington and the

sublease to US Ecology as to who is ultimately responsible for

bearing the cost of cleaning up contamination. It is appropriate

to place this cost and responsibility on US Ecology as the

company that imported the waste and controlled all aspects of its

management and disposal at the site.

The revision proposed by these Comments would more clearly

empower the Departments of Ecology and Health to oversee

corrective action to be accomplished by the site operator, US

Ecology.---Ne-gQ. i
t atinns 1-1 1 1 ig EPA , Ecology and Health are-_ ^^...^ -..-^: _l.

already underway with the objective of finalizing an MOU for

= accoMpiishing RCRA requirements at the US Ecology site. The MOU

will provide the natural vehicle for each agency to exercise its

-- --- -statutory powers by re—firing US Ecology to meet all applicable

RCRA requirements relating to site closure /postclosure and

Corrective action. As discussed below, however, the scope of the

MOU should be expanded to include all aspects of RCRA compliance

at the US Ecology site.

US Ecology is licensed to operate a LLRW disposal facility

under a Radioactive Materials License issued by Health. Health

F



is designated by the Washington Nuclear Energy and Radiation Act,

RCW Ch. 70.98, as the State radiation control agency with

responsibility for licensing of radioactive materials and

-	 implementing the agreement between the State and the Nuclear

-- --	 Reguiatory- f`oumrkssi-ow. --Headth l s participation in the MOU will

allow for amendments to US Ecology ' s license that reflect RCRA

requirements as determined by the state agency responsible for

RCRA -- Ecology. Incorporation of these requirements into the

-1icen -_should- defuse -any -iega -arguments regarding the

--^^ ------applicability of RC RA to a licensed LLRW disposal facility. The_a

MOU should resolve any potential conflicts regarding the

application of RCRA corrective action standards to a facility

a Radi^ac*_ive Materials License.

For the reasons stated below, Ecology should be given the

lead oversight role in accomplishing all RCRA actions at the

site. The procedures and cleanup standards of MTCA should be

applied in satisfaction of RCRA corrective action requirements.

All corrective action should be coordinated with the ongoing

development of a closure/postclosure plan that should also

conform to RCRA standards.

8



2. US Ecoloav Should Be Responsible for Imolementinc
RCRA Corrective Action

The Draft Permit should more clearly place the

responsibility 	 out corrective-action-on US Ecology,

rather than the Department of Energy. As the owner of the

Hanford Site, the Department of Energy has the underlying

- -_

	

	 -- -responsibility-_for--carrying-out HSWA--corrective action. at SWMUs

located on the "facility," including the SWMUs at the US Ecolpgy

site. z Corrective action requirements are applicable to the US

- ____---- Ecolog site,- because it is part of the overall Hanford facility

that is owned by Energy, the Permittee. Corrective action

t

	

	 requirements also apply directly to US Ecology, however, because

US Ecology has filed a Part B Application and Closure/Post

Closure Plans for its LLRW disposal facility. 3 Facility owners

or operators who are seeking a permit for the treatment, storage

or disposal of hazardous waste must institute corrective action,

as appropriate. 40 CFR § 264.101(a); WAC 173-303-646(1)(b).

Alth9wgh_US Zcology made the RCRA - filings under protest, it still

The term "facility" is_ expansively defined - by RCRA and
Washington's Dangerous Waste Management Act, RCW Ch. 70.105. See
EPA Notice of Policy and Interpretation, 51 Fed. Reg. 7722 (March
5, 1986) (application of RCRA's broad definition of "facility" to
federal agencies).

3 See letter dated October 29, 1985, from Sidney V. Wright,
Jr., of US Ecology to Charles E. Finley of EPA and Richard A.
Burkhalter of WDOE, with enclosed RCRA Part B Application and
Closure/Post Closure Plans for the Richland LLRW disposal
facility. The company had earlier made a protective filing for a

-- RCRA, Par-t-A - appl-ication-- i-n- A*ovember-of 198.-- Both-applications
were made on account of continuing regulatory concern over the
potentially hazardous constituents contained in scintillation
vials that US Ecology continued to accept for disposal until
October 28, 1985.

9



falls within the category of facilities " seeking" permits and is

therefore directly subject to corrective action requirements.

There are several practical reasons for making US Ecology

primarily responsible for corrective action at its site. US

Ecology operates its LLRW disposal facility on a 100-acre parcel

at the Hanford Site pursuant to a 1976 sublease from the State of

Washington to US Ecology ' s predecessor-in-interest. This

sublease applies to a portion of 1000 acres that was leased by
the United States to the State of Washington in 1964. In the

c ^.
event that the cost of cleaning up the site is imposed on Energy,

the United States could well look to its lessee, the State of

-- -	 Washington, under the terms of the 1964 lease. The probable

result would be litigation over the terms of the lease and

sublease involving the United States, State of Washington and US

Ecology as parties. This would significantly delay investigation

and cleanup of the US Ecology SWMUs, and perhaps delay other .

aspects of the Sitewide Permit as well.

Moreover, US Ecology has profited from operation of the

facility and is the logical pa rty to bear the financial
responsibility for its condition. Condition III.B.2 of the Draft

Permit should therefore be revised to more clearly place the

immediate responsibility on US Ecology, not Energy, for

implementation of RCRA corrective action, including the

investigation and cleanup of SWMUs. The current Draft Permit

-	 Condition contains too many options and does not assure

accomplishment of RCRA requirements in a timely fashion. In

10



addition, the current Condition only provides for a one-year

deferral of Energy's responsibility to conduct corrective action

under the Permit, with extensions at the discretion of the

Administrator. While the apparent basis of this deferral is to

provide time for the RFI and envisioned amendments to the

Radioactive Materials License, the mechanisms for achieving all

of that in one year have not been explicitly set forth.

The proposed revision would provide a clear State mechanism

that=p1aic-e8--di'act reSpo€:ss:;lUs -o;t _ _zi..e- =VUelm_n r ; iTR

_w.

	

	 Ecology, for accomplishment of corrective action in a manner

consistent with plans for closure and postclosure activities. As

_-_¢	 the party responsiblefor imperti.^.g, managing and disposing of

waste at the site, US Ecology should bear this responsibility and

the r-sultant cost.

Ecolocry

The primary oversight role for RCRA corrective action should

be assigned to the Department of Ecology because of its statutory

responsibilities as the State's hazardous waste regulatory agency

-- and its-experience- -with---eleariupof contamination sites under

MTCA. This would not denigrate from the Department of Health's

authority under RCW Ch. 70.98 as the State's radiation control

agency and the regulator of the US Ecology facility under its

Radioactive Materials License. While Health is the designated

State agency for licensing of radioactive materials, that agency

does not have extensive experience with cleaning up contaminated

11



sites. Similarly Health is not empowered by State law to enforce

hazardous waste regulation. The investigation and cleanup of

contamination at the US Ecology SWMUs would proceed much more

expeditiously if Ecology were granted the lead role for such

actions. Again, the MOU provides the natural mechanism for

coordination by the agencies of their different statutory

responsibilities.

Ecology is legally responsible for the regulation of

--v` --	 hazardous waste, including hazardous waste treatment, storage and
g	

disposal facilities, under the Washington Hazardous Waste
C^a

Management Act, Ch. 70.105 RCW and the Dangerous Waste

Regulations, Ch. 173-303 WAC. Ecology is authorized by EPA to

implement the RCRA Subtitle C hazardous waste management base

program in the State of Washington, in lieu of the federal

program.	 Ecology is also responsible under Ch. 70 . 105D RCW for

implementing and enforcing MTCA, the State ' s hazardous substances

cleanup legislation. Ecology therefore possesses both the

statutory authority and practical experience for dealing with

investigation and cleanup of hazardous waste sites.

A further reason for assigning Ecology this role is the

imminent authorization by EPA of the State ' s corrective action

program. The public comment period on EPA's decision closed on

April 29, 1994, and final authorization is expected within a

matter of weeks. Under the authorization, Ecology will

administer HSWA corrective actions, Part B information

requirements for land disposal facilities, permit application

12



requirements for corrective actions beyond facility boundaries,

and corrective action management units and temporary units (that

manage remediation waste from the corrective action). Ecology

has already promulgated a corrective action rule, WAC 173-303-

646, that parallels but is more detailed than the EPA rule, 40

CFR § 264.101.

The State corrective action rule expressly allows Ecology to
require the owner or operator of a facility to satisfy corrective

action responsibilities through MICA and its implementing

regulations. WAC 173-303 -646(3) (a). Ecology ' s experience in

implementing and enforcing MICA will be directly applicable to

investigation and cleanup of the US Ecology SWMUs.

Common sense and statutory authority therefore dictate that

Ecology be assigned the lead oversight role for implementing

corrective action at the US Ecology site.

4. Corrective Action-_Should Be Accomplished Under

MTCA is the appropriate vehicle for investigation and

cleanup- of _ the_ i3S _ Ec,^1̂ og`I Sh„v5. In -the preamble to its

corrective action rule, EPA gave express recognition to state
cleanup_programs_and the-need for rs?A- to- Airorn_wit;l_States under

cooperative agreements to minimize duplication of effo rts. 55

Fed. Reg. 30860 CFeb. _ 19___l993 ),__ EPA-determined that, "in many

cases, EPA will be able to defer to the States in their efforts
to implement their programs, rather than take separate actions

under Federal authority." Id. In the instant case, there is

already a cooperative agreement under negotiation which provides

13



for initiating the RCRA corrective action process through State

- authorities and-preparation--on-an-RFI-bythe- -site--operator: - the
- -_ --draft MOU- should be expanded - to include completion of the

corrective action process through application of the State's

hazardous substance cleanup program, as embodied in Ch. 70.105D

RCW and the MICA Regulations, Ch. 173-340 WAC. Such action would

be consistent with the EPA policy discussed above and with the

intent of the Draft Permit to defer to State authorities in

	

c==,	 implementing corrective action at the US Ecology site.
Cxl

	='-	 Fuser evidence of MTCA's d

	

g	 ppropriateness for this project

can be found in Ecology's Dangerous Waste Regulations relating to
^ry

releases from regulated units (WAC 173-303 -645) and corrective

action (WAC 173-303 -646). In both instances, Ecology may require

the owner or operator of a facility to fulfill his corrective

action responsibilities using an enforceable action issued

pursuant to MTCA. See WAC 173-303-645(12); WAC 173-303-646(3).

This is precisely what Envirocare is recommending be done at the

US Ecology site. Once Ecology receives final HSWA authorization

for corrective ac	 Ecology ' Will be able	 apply ^°AC 3303-- - -- -- - - - - ^ -_^^3..,- 	 -wi	 .,	 iz^̂- -^-0a i n	 17

645 directly to the US Ecology SWMUs identified in the Draft

Permit.

MTCA provides procedures for enforcing remedial actions

-- --through consent decrees (WAC 173 --340-520), agreed orders (WAC

173-340-530) and enforcement orders (WAC 173-340 -540). Any one

or a combination of these existing mechanisms could be applied to

enforce corrective action requirements at the US Ecology site,

14



5.

although the consent decree process, with its public comment and

hearing requirement, would be preferable. Moreover, there is no

need to reinvent cleanup standards when the MTCA program already

provides detailed cleanup standards for hazardous substances that

can readily be incorporated into the US Ecology corrective

_action.____ ee-WAC_2,73 -34n-700 through war 173-340-750.

Development of a plan for closure and perpetual care and

maintenance has followed a long and tortuous path at the US

Ecology site. For the reasons stated below, all closure and

postclosure actions must conform to RCRA standards and be closely

coordinated with the corrective action required by the Draft

Permit.

Both Health and Ecology have substantial statutory

responsibilities regarding site closure and postclosure

activities. As the Radiation Control Agency, Health is

responsible for assuring that closure and - postclosure procedures

are adequate to protect the public health and safety. WAC 246-

250-090. The licensee must contribute into two funds that are

set aside for closure and-perpetual-care and maintenance

respectively. Disposal site closure must meet technical

standards protective of public safety, health and the

environment._- WAC--246-250-330. The licensee must take corrective

action if the environmental monitoring program detects any

15



mi-gration-o€-writ€ that shows that the closure performance

objectives may not be met. WAC 246-250-340(4).

However, State law also assigns Ecology a major role in the

closure/postclosure process. Under the Washington Radioactive

Waste Act, Ch. 43.200 RCW, Ecology essentially wears two hats:

that of landlord and that of regulator. The statute empowers

Ecology to-fulf ill -al-l- the- responsibilities of the State of

Washington under the 1964 lease between the United States and the

State. RCW 43.200.080. Ecology is therefore US Ecology's

landlord with respect to the Hanford LLRW disposal facility.

Ecology is also designated as the State agency responsible for

implementation of the federal Low-Level Radioactive Waste Policy

Amendments Act of 1985. RCW 43.200.180. Specifically with

respect to closure and post-closure activities, Ecology is

directed to

perform studies, by contract or otherwise, to define

facility and to assess the adequacy of insurance
- coverage for general liability, radiological liability,
and transportation liability for the facility.

RCW 43.200.190 (emphasis added). Ecology is therefore the agency

responsible-under-State-law--for-defining--and establi-shing closure

and postclosure standards protective of public safety, public

health and the environment at the US Ecology site. Other State

agencies, such as Health, are directed to cooperate with Ecology

in the furtherance of Ecology's responsibilities under the

Radioactive Waste Act. RCW 43.200.030.

L



Ecology's power over site closure and postclosure is

reflected by Amendment 18 (Condition 66) to the US Ecology

aA	 Ct4 ••e °	 is	 requires that "'al-- Radioa .v Xc a	 ^License-- - - - -	 tec`laia a,icen^e- Which eqL	 3..	 .. J final
-facility--closure and stabilization plan be submitted for

Department of Health approval, following issuance by the

Department of Ecology of the final closure and stabilization
requirements."

Pursuant to RCW 43.200 . 190, Ecology engaged a contractor,

A.T. Kearney, to perform two studies aimed at defining site

closure and postclosure requirements. These studies were
Cr-

_finalized--in September 1987-and February 1989, respectively, and

are hereafter referred to as the Kearney Phase I and Phase II

Reports. Kearney summarized the history of the site and noted

that, in addition to LLRW, the facility had received various

types of chemical waste and radioactive mixed waste. Kearney

Phase I Report . at 25-43,
_Art additional -weakness at--this site is the lack of
information concerning the nature of the waste,

_	 particularly waste buried during the early years of
operation. This lack of information leads to
uncertainty regarding the potential environmental
hazard, and mandates a conservative approach to sit
closure.

Id. at 43 (emphasis added). Kearney therefore appropriately

tailored its closure and postclosure performance objectives to

meet applicable standards under 10 CFR Part 61 (HRC Licensing for

6 A -.T. Kearney, Commercial Hanford Facility Site
Closure/Perpetual Care, Phase One Final Report, Sept. 19871 A.T.

-	 - Kearney, Closure and Perpetual Care and Maintenance of the
Commercial Low_Level -Radioactive -Tastes Disposal Facility on the
Hanford Reservation, Phase Two Report, Feb. 1989.
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Land Disposal of Radioactive Waste), 40 CFR Part 264, Subpart G

(RCRA Closure and Post-Closure Requirements) and WAC 173-303-610

(Dangerous Waste Closure and Post-Closure Requirements).

A.T. Kearney followed up in 1989 with its Phase II Report

which set forth design and technical specifications that would

satisfy the performance objectives established in Phase I. At

the core of the recommended design was a multiple-layer cover

consisting, from bottom to top, of a cover foundation, hydraulic

barrier, biotic barrier, capillary barrier, gravel top dressing

"-,	 and vegetative surface layer. Kearney's estimated cost (in 1988
k?1
.r	 dollars) for the multiple-layer system, including site closure

and perpetual care and maintenance was $55.104 million. On the

other hand, US Ecology proposed a backfill cover system whose

total cost, including closure and perpetual care and maintenance,

was estimated at $7.953 million.

In October of 1990, US Ecology submitted a draft

Stabilization and Closure Plan to Health (the "Draft Closure

Plan"). The Draft Closure Plan, which was supplemented by US

Ecology in 1992, was based on a backfill design and failed to

incorporate the multiple-layer design recommended by the Kearney

Phase Two Report. On July 28, 1992, Ecology directed a letter to

Health citing Condition 66 of US Ecology's License and setting

-- - - - forth -ffiinimum-requirm,° nt: lfor_.the closure-plan.----Ecology

reiterated the necessity for a multilayer cover and assurance

that subsidence would not affect the cover. Enclosures to the

letter set forth detailed requirements under the State
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-- ----regulations-governing closure-and-postclosure-of-dangerous waste

landfills. Ecology also cited Health to EPA technical guidance

documents regarding final covers on hazardous waste landfills and

the design and construction of RCRA/CERCLA final covers.

Ecology has therefore clearly taken the position that RCRA

standards should apply to closure of the US Ecology landfill,

including design of the final cover. US Ecology has resisted

with numerous technical arguments regarding the technical

applicability of RCRA and the State Dangerous Waste Regulations.

However, the existence of buried chemical waste and radioactive

mixed waste makes it imperative that the closure design and

perpetual maintenance and care requirements fully comply with

RCRA and the State Dangerous Waste Regulations, as well as 10 CFR

Part 61.

Negotiations involving Health, Ecology and US Ecology over

----- -_---the-Rra ft-Closure Plan c:6fiL.L to the present day, but there

still is no assurance that RCRA standards will be met. A 1993

review of the Draft Closure Plan commissioned by Health and

conducted by Rogers & Associates Engineering Corp. revealed that

the--Plan-still-suffered from numerous deficiencies ranging from

cap design and subsidence to environmental monitoring. s These

deficiencies are summarized in 36 detailed "interrogatories"

appended to the RAE Report.

s See Rogers & Associates Engineering Corp., Review of U.S.
Ecology Inc. I s Draft Site Stabilization and Closure Plan for Low-
Level Radioactive Waste Management Facility; - Richland .. Washington
(April 1993)(the "RAE Report").
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Closure of the US Ecology site is closely intertwined with

the corrective action required by the Draft Permit for the

identified SWMUs. Remediation of hazardous and radioactive mixed

waste must be consistent with closure and postclosure plans. It

is possible that closure actions may be used to satisfy MTCA

remedial requirements for certain areas of contamination at the

site. The point is that closure and corrective action activities

-must be- coordinated; - and the Draft Permit and MOU provide the

natural vehicles for accomplishing this coordination and

achieving compliance with RCRA and other applicable laws.

Without this unified approach, the uncertain status of the Draft

Closure Plan may provide an impediment to successful

accomplishment of corrective action.

Ecology should be given direct and unfettered oversight

responsibility in_the_development of_the_Plan to assure that it

complies with RCRA requirements. The MOU should spell out how

Health and Ecology will coordinate their respective

Idsponsibilicies -for all site closure and postelosure activities.

The history of the Draft Closure Plan and US Ecology*s resistance

to applicable standards demonstrate the need for strong agency

oversight of this project. Binding deadlines for the final

closure plan should be established. Without such oversight, the

ultimate Plan may fail to address the deficiencies identified in

the RAE Report and fail to adequately protect public health,

safety and the environment.
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6.

Al1_actions _required _ under -
Condition III.B.l.a, as-revised

in accordance with these Comments, should be incorporated into US

Ecology's Radioactive Materials License. As discussed above,

Health regulates--the US Eccl^g}= #aei^it^-under the terms and

conditions of the License and under Health's statutory authority

as the State's radiation control agency. RCW 70.98.050. The

License is subject to amendment, revision or modification by

Health. RCW 70.98.080(1)(d); WAC 246-250-100(4). Incorporation

of all RCRA actions into the License will provide another legal

basis for directly imposing these requirements on US Ecology.

Once part of the license, the RCRA actions will become additional
conditions imposed by Health under its statutory powers as the

State's radiation control agency. This approach has already been

taken by EPA, Health and Ecology in the Draft MOU, with respect

to RFI implementation. The same approach of amending the license

should be extended to all RCRA-required actions, including

accomplishment of corrective action and finalization of the

--- CJ osurejpostclosure plan.
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7.

The following comments relate to the draft MOU (copy

attached) for implementation of corrective actions at the US

Ecology site by EPA and the Departments of Ecology and Health.6

PURPOSE (page 1): The purpose should be expanded to include

all RCRA corrective action and closure/postclosure requirements

---

	

	 for-the i,IPW disposal facility. As discussed above, corrective

-action and closure of the facility should be integrated, and the

--MOU -provides - the--i£gical mechanism for coordination of these

c7	 functions by the agencies with jurisdiction. It should be made
Q

"	 clear that Ecology and EPA, not Health, will determine the

s	specific RCRA requirements for corrective action and closure, and

that Ecology and Health will share oversight responsibilities for

implementation. The MOU should also expressly state that, once

- the required actions have been completed by US Ecology, the

-- -- — Department of Energy shall be relieved of any further corrective

action responsibilities under the Draft Permit.

(page 2): The second paragraph should be

modified to include express mention of the Hanford RCRA Sitewide

Permit as the basis for the corrective action requirements at the

_-US Ecology facility. The second sentence of the third paragraph

-----should be revised as follows: "This-MOU is an effort to aid

cooperation between the Agencies, to avoid conflicts resulting

6 We understand that there is a more recent version of the
draft MOU in existence, but we are only able to comment on the
attachment that we obtained from agency files.

- -
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from duplicative authorities, and to ensure proper application of

RCRA corrective action and closure/postclosure requirements."

RESPECTIVE ROLES AND ACTIVITES OF THE AGENCIES (page 3):

Numbered paragraph 2 at the top of page 3 should be revised to

make clear that US Ecology, not the Department of Energy, shall

be responsible for developing an RFI work plan and complying with

all other RCRA corrective action and closure/postclosure

requirements.

Numbered paragraph 2 (under "Health") at the bottom of page

3 should be revised as follows:

Health, under WAC 246-232-070 and 246-250-100(7), will
prepare a license amendment to require the operator of the
LLRWDF to submit an RFI work Plan that will comply with all
corrective action procedures and criteria, which will take
into account applicable RCRA and Chapter 70.98, Chapter
70.105 and Chapter 70.105D RCW requirements.

---- ----- - The-remainder -o€ paragraph 2, relating to a Confirmatory Sampling

Work Plan ("CSWP"), should be deleted. There is no reason for a

CSWP, because the RCRA Facility Assessment ("RFA") prepared by

PRC Environmental Management. -	already contains sufficient

justification for an RFI. Insertion of a CSWP into the process

—..., d --+-' add -to-n-nnec a s-., 'WAui.:_-_on }_1 - - - __ -_- -a_, delay and regulatory ambiguity.

There are no apparent criteria for evaluation of a CSWP.

--- --	 -Numbered paragraph 4 on page 4 should be renumbered 3 and

revised as follows:

Health will make the RFI Work Plan available to EPA and
Ecology for evaluation and comment. After incorporation of
EPA! s--and--Ecology's-comments;--Hc-alth-will modify and approve

-	 -	 - the _RFI-Work Plan. Health and Ecology will require that US

	

--	 Ecology, the operator of the LLRWDF, perform and complete
all of the-work- under the RFI Work Plan, and any subsequent

23



work plans in order to ensure that the required corrective
actions have been completed.

A new paragraph should be inserted after the preceding

paragraph which sets forth all RCRA-related actions subsequent to

the RFI, including preparation and implementation of a RCRA

Corrective Measures Study and Work Plan, and incorporation of

RCRA/WAC Ch. 173-303 requirements for closure/postclosure into

the current Draft Closure and Perpetual Care and Maintenance Plan

for the US Ecology facility. The current MOU is deficient in

	

CID
	 that it fails to adequately address any actions that would occur

after preparation of an RFI Work Plan. The action steps should

	

ti	 also clearly indicate Ecology's lead role in specifying all RCRA

	

-,	 requirements for corrective action and closure/postclosure.
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WASHINGTON PUBLIC POWER SUPPLY SYSTEM 	 r•( -t	 I : t ;.j

P.O. Box 968 • 3000 Georse WashieSKon Way • Richland, Washington 99352-0968 • (509) 372+5000

May 11, 1994
G02-94-112

Joe Witczak
Nuclear & Mixed Waste Management
Washington Department of Ecology
P.O. Box 47600
Olympia, WA -98504-7600

Dear Mr. Witczak:

Subject:	 DRAFT HANFORD FACILITY DANGEROUS WASTE PERMIT

We have reviewed the subject draft permit (dated February 2, 1994) and the Department of
Ecology (the Department) responses to comments on the January 1992 draft. As a result of this
review we are offering addi tional comments for your consideration.

- Condition 1.E.11. This requirement to give no tice regarding any planned physical changes to
-- the facility may Vie-unnecessarily-and impracticably-broad-if the-meaning- facility extends

' beyond the individual permitted units. The de finition of "facility" (Draft Permit Page 10) could
be construed to encompass all land contiguous to a dangerous waste management unit. In any
case, the Department should make clear that it need only be informed regarding changes to the
permitted waste management units and only in regard to changes which influence how the wastes
are managed.

Condition I.E.15. This condi tion on incident reporting needs to be clarified such that it is
understood to apply only to dangerous wastes and hazardous substances managed at permitted

I •^ units. WAC 173-303-145 covers releases at o ther areas of the site. Also, the Department
should delete the word "potentially" in Condition I.E.15.c or explain in the next responsiveness
summary why it is increasing the scope of the regulatory language of Section 145.

Condition LF. This condition effectively requires that everything submitted to the Department
be certified in accordance with Sections 810(12) and (13). The Department should consider
whether this is really a value-added requirement. The drafters of these sections of the
regulations could not have intended that every piece of information should be certified. We
recommend that the certification requirement be reserved for significant repo rts and modification
requests.



Joe Witczak
Page 2
DRAFT HANFORD FACILITY DANGEROUS WASTE PERMIT

Condition II.E. We recommend that this condition (six pages of detailed QA/QC requirements)
- -	 - be delete. This is infor-mation that belongs in the waste sampling and analy shs plan which is

the subject of Condition II.D.

Condition R.I. This condition on the facility operating record is an example of the Department
requiring more than it needs. It seems to us impracticable and unnecessary to require the
permittees to map the locations of points of waste generation (ILL La). Waste generation is not
regulated through the permit and the permittee cannot anticipate where all the wastes will be
generated. Neither is it necessary that spills unrelated to the permitted waste management units
be recorded in the facility record (II.I.l.h). The Department should explain why the biennial

a•=	 report on waste minimization prepared pursuant to 40CFR264.75 is insufficient for its purposes
before requiring a different and more frequent report. The condition also duplicates facets of

cy	 the pollution prevention planning program (WAC 173-307).
r__..-

-Condition 1I.W.3. This condition has been inserted because some " ... [c]ommenters requested
„T that the Department address some State air regulations in the draft permit." (See Responsiveness

Summary at Page 37.) In the absence of a better rationale than has been provided, we suggest
the condition be deleted. The Introduction section (Draft Permit, Page 4) includes the general
requirement to comply with "all applicable State regulations, including Chapter 173-303 WAC."

In closing, we note that the Department has drafted permit conditions which, in several respects,
reach beyond the base regulatory requirements of WAC 173-303. The Department cites the
alleged complexity of the Hanford Site and the global authority of WAC 173-303-390 to justify

I . ] several of the permit conditions. We suggest that each condition constructed by the Department
be reviewed- tv confirin that ;t is founded on arr -objective-demonstration of deed. Such an
approach would be consistent with the Department's (and the Governor's) regulatory reform
initiative which is intended to create better, not more, regulation.

- __ 
---_Thant -you for the opportunity to comment on the draft permit.

Sincerely,

P.R.	 s, anager
Regulatory Programs tmarr sirup rr.20)
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Re: Comments Of US Ecology, Inc., On The Proposed RCRA "Pa rt B"
Permit For Treatment, Storage And Disposal Of Hazardous Waste At
The United States Department of Energy's Hanford Federal Facility
(Permit No. WA7 89000 8967)

D°:r AV.1 . Dunan:

Enclosed are the Comments Of US Ecology, Inc., regarding the above-referenced permit.
These Comments are submitted for inclusion in the administrative record and supplement
and incorporate by reference all other comments previously submitted ora

ll
y or in writing by

or on behalf of US Ecology, Inc., in connection with the above-referen ce permit. Please
d irect any responses to or questions about these comments to me at (206) 754-3733.

Your acknowledgment of receipt and response to these comments is greatly appreciated

rely,

Bede
Regtoridl Manager

BCB; as

Enclosures

CC: Steve Travers

Ron Gaynor
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INTRODUCTION

A.	 Background

US Ecology, Inc. ("US Ecology") operates a low-level radioactive waste

regional disposal facility for the Northwest Compact pursuant to the Low-Level Radioactive

Waste Policy Act, as amended, and the State of Washington's enabling legislation (the "US

Ecology site"). See 43 RCW § 2021. The US Ecology site is licensed by the state of

Washington Department of Health ("WDOH") pursuant to its agreement state authority

delegated by the United States Nuclear Regulatory Commission ("NRC") under § 274 of the

Atomic Energy Act ("AEA"). See 42 U.S.C.A. § 2021; 10 CFR, part 150. The US

Ecology site also operates pursuant to a special nuclear materials license issued by the NRC

(the "license").!'

The US Ecology site is located at the United States Department of Energy

("DOE") Richland Operations Facility, in Richland Washington (the "Hanford Federal

Facility"). In 1964. 1.000 acres of the Hanford Federal Facility were leased by the federal

government to the State of Washington pursuant to a 99-year lease. 2' In 1965, the State of

Washington subleased 100 acres of this property to US Ecology for the disposal facility.='

DOE plays no part whatsoever in the operation or regulation of the US Ecology site.

As part of a major program under the Hanford Federal Facility Agreement and

Consent Order ("FFACO") with the United States Environmental Protection Agency ("EPA")

A copy of US Ecoloev's Radioactive Materials License is attached hereto as Exhibit A.

2. A copy of the Lease is attached hereto as Exhibit B.

3. A copy of the Sublease is attached hereto as Exhibit C.

1



to clean up on-site wastes, DOE, along with its contractors Battelle-PNL and Westinghouse

Hanford Cmmnanv ; aoplied for a RCRA permit to build and operate waste treatmentr- v

facilities. On January 15, 1992„- EPA and the Washington Department of Ecology

("WDOE") issued a draft RCRA permit for the treatment, storage and disposal of dangerous

- --ruf	 Fe&-L .r r Klilin, (e- "Hanford"Hanford Permit"). Notwithstanding the fact thatwaste at the Hanford r-.a ........... . .- _-_

US Ecology was not a permittee under the draft permit, the hazardous and solid waste

amendments portion of the Hanford Permit included certain alleged solid waste management

units ("SWMUs") at the US Ecology site. US Ecology was informed by EPA that inclusion

of these disposal trenches in the Hanford Permit will require a RCRA Facility Investigation

and Corrective Measures Study and potentially RCRA corrective action activities at the site.

On March 16, 1992, US Ecology submitted comments on the draft Hanford

Permit contesting its applicability to the US Ecology site. !' US Ecology's revised comments

dated March 27, 1902 are anached hereto as Exhibit D and are incorporated in full herein by

references' US Ecology informed EPA that US Ecology is not a permittee under the

Hanford Permit, is not controlled by DOE in any manner, and that the US Ecology site is a

fully regulated facility under the Atomic Energy Act. See March, 1992 Comments, Exh. D

hereto at 14. US Ecology emphasized that it was not attempting to avoid environmental

4. Under cover letter dated March 27, 1992, US Ecology resubmitted revised comments to
clarify some minor factual inaccuracies, along with an Errata sheet. These are the comments US
Ecology relies upon. EPA included the earlier comments dated March 16, 1992 as part of the
package for the Second Draft Facility Wide Permit dated February 2, 1994. These earlier comments
should be replaced with those dated March 27, 1992.

5. US Ecology has incorporated its earlier comments by reference for two reasons. First, as
discussed in the previous footnote, US Ecology wishes to snake sure that it is clear what its earlier
comments were. Second, US Ecology believes that neither in its revision of the Hanford Permit nor
in its Response to Comments has EPA addressed adequately US Ecologv's earlier comments. US
Ecology has restated some of its earlier comments for this reason.
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regulation, investigation or remedial work (which it is actually already doing), but rather that

the draft Hanford Permit will require DOE to perform activities at a site over which it has no

control and will subject the US Ecology site to conflicting regulatory schemes. See id.

On February 9, 1994, EPA and WDOE issued a revised draft Hanford Permit.

Both EPA and WDOE also issued purported responses to comments ("RTC"). The reissued

Hanford Permit continues to include corrective action requirements applicable to alleged

SWMUs at the US Ecology site. EPA contends that the US Ecology site was included in the

permit based solely on an EPA "policy" interpretation of the tetra "facility". See EPA RTC

at 30. Furthermore, because there is no basis in law for doing so, it is evident that EPA

would not be proposing any regulation related to the US Ecology site if DOE had not applied

for the Hanford Permit. See id.

B.	 Summary of Comments

Neither EPA nor WDOE has adequately responded to the main thrust of US

Ecology's March, 1992 comments -- that EPA has no authority to impose RCRA corrective

action requirements applicable to the alle ged SWMUs at the US Ecology site. The US

Ecology site is not a RCRA "facility" and it is not part of DOE's "facility" for purposes of

RCRA corrective-action. indeed, inclusion of the US Ecology site in the Hanford Permit is

arbitrary and capricious and violative of the law. The draft Hanford Permit should

accordingly be amended to delete all references to the US Ecology site. This is evident for

the following independent reasons which are more extensively discussed herein:

n n 1	 (1)	 The US Ecology site is not subject to RCRA (and has never been) because itOLA . r

does not engage in the treatment, storage or disposal of hazardous waste. As

set forth in US Ecology's comments on the RCRA Facility Assessment Report

- ---- -------

3



aa.a

L
3

c

r

prepared by PRC Environmental Management, Inc., dated January 13, 1993

(the "PRC Report" ), 6' US Ecoloev has never received RCRA regulated

hazardous or mixed waste at the time of disposal. As a result, there are no

SWMUs at the US Ecology site. Therefore, EPA has no RCRA authority to

require corrective action at the US Ecology site.

aa.4

(2)	 Even if there are any SWMUs at the US Ecology site (which there are not)

there is no information that a release of hazardous substances or constituents

has occ»rred from any of the alleged SWMUs at the site.

(3)	 There is, likewise, no evidence that RCRA constituents have migrated beyond

the Hanford Federal Facility's boundaries to the US Ecology's site and, as a

result, no corrective action authority exists under RCRA § 3004(v).

(4)	 The US Ecology site is not part of DOE's "facility." By EPA's own

admission the definition of "facility" for purposes of RCRA corrective action

is limited in scope when applied to federal facilities such as the Hanford

__-Federal Facility. Only property within the control of DOE can be included in

the "facility" for purposes of RCRA corrective action. EPA has admitted that

the US Ecology site is not under the control of DOE, and therefore the US

Ecology site is not pan of the permitted "facility.
t

-(5)---Moreover,-even if the-U-S Ecology site were a RCRA "facility" (which it is

not) EPA is without authority to require corrective action at the US Ecology

site because the materials at the site and the activities conducted there are

6.	 The PRC Report is attached hereto as Exhibit E and incorporated in full herein by
reference.
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subject to the AEA, and the application of RCRA to the US Ecology site is

inconsistent with those regulations.

aa.(n	 (6)	 In fact, the purpose of the RCRA corrective action requirements, namely the

protection of public health and the environment, is more than adequately met

at the US Ecology site under the AEA. The application of RCRA to the US

Ecology site will result in duplicative requi rements and increased costs.

"7	 (7)	 Similarly. US Ecology iscurrently monitoring the site pursuant to its WDOH
LAFI^
CI-?

license and NRC regulations, rendering moot EPA's inclusion of the alleged

SWMUs at the US Ecology site for additional investigative activi ty .

(8)	 Notwithstanding EPA's suggestions to the contrary , the fact that US Ecology is

not party to the FFACO does not give EPA autho rity to require corrective

action at the US Ecology site under RCRA. The FFACO cannot and does not

-	
- - --:t-does	 .not have under RCRAgive E€'A authority-tat......._ have -.--'- RCRA.- -

aa .9 	 (9)	 EPA also wrongly suggests that the Hanford Permit will decrease bureaucracy.

In truth, it will create excessive and unnecessary bureaucracy and increase

L. .•L,.tty 
over
 t1.

costs by g iving EPA oversigm at,u,,,,,,y ,;. eter the potential amendment of US

Ecology's license. EPA cannot ob tain this authority in a RCRA permit. The

- -requirement that RCRA corrective action goals be met by applying the

Washineton MTCA is another example of EPA overreaching its authori ty .

^a Ip	 (10) - inclusion of rite US Ecology site in the Hanford Permit is also violative of

Ecoio a-y's substantive and procedural due process rights under the United

States Constitution because the Permit applies to DOE as the permittee yet

interferes with IS Ecology's property rights without providing US Ecology

-
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due process, because the Hanford Permit subjects US Ecology to duplicative

regulatory schemes i.e., the AEA and RCRA), and because inclusion of the

US Ecology site in the Hanford Permit is contra ry to EPA's own guidelines

and is arbitrary and capricious.

C2.a . I I
	

(11) Finally, EPA has failed to respond adequately to US Ecology's March, 1992

comments in violation of 40 C.F.R. § 127.17.

Each of these reasons, either independently or in combination, demonstrates that inclusion of

the US Ecology site in the Hanford Permit is arbitra ry and capricious and otherwise violates

the law. EPA should delete all references to the US Ecology site from the Hanford

Permit.''-'

III

DISCUSSION

A.	 The US Ecology Site Cannot Be Regulated By RCRA Because It Has Not
Treated. Stored Or Disposed Of RCRA Regulated Waste.

In order to require RCRA corrective action at a site there must be an

identifiable SWMU. See 42 U.S.C.A. § 6905(u). As defined in the Hanford Permit. a

SWMU is a "discernable unit at which solid waste has been placed at any time...... Hanford

Permit at Definitions. The term "solid waste" is defined in RCRA. See 42 U.S.C.A. §

6903(28). Because there are no discernable units at the US Ecology site in which RCRA

solid waste has been placed. US Ecology is not a RCRA "facility " and EPA has no authority

to require RCRA corrective action at the site.

7.	 US Ecology also provides specific comments to the draft Hanford Permit. Those comments
are attached hereto as Exhibit F and incorporated in full herein by reference.
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As has been outlined in previous t;otiur,ends , ,_.e ,,, -a re no RCRA mixed or

solid wastes at the US Ecology site that were regulated at the time of disposal. See March,

1992 comments, Exh. D hereto at 34-36. In fact, trenches I-I IA were used primarily for

the disposal of low-level radioactive wastes with the last disposal (trench 11A) ending in

November 1985, (i.e., prior to the date when EPA decided that m ixed wastes were subject to

RCRA regulation). As EPA has recognized in its RTC, these trenches are not regulated

a oil in these frRCRA units. This means that the material disposed ^^ in u.^^,, a,.orches was not RCRA

hazardous waste because, if it was, the trenches would have been hazardous waste disposal

=:z	 facilities requiring a RCRA permit after 198 00 .

-	 Regarding the chemical trench, the PRC Report states that "there is suspicion.

that uncontainerized liquid wastes have also been disposed of in this chemical trench." PRC

R^ at o, s 3 . ^ . The s tated basis for this speculation is that a former US Ecology

---- -- --- ------ -- ---
employee Lind WD iE " stair ° that past practices included the disposal of unconainerized

liquid waste. US Ecology has not been able to confirm this speculation. It remains nothing

more than an undocumented allegatio—li from an unidentified source. The statement should be

afforded little weight, if any, and is best characterized as unreliable speculation.

Despite these facts, EPA continues to insist that the 13 designated trenches at

---the LIS_Ecology site are somehow subject to RCRA corrective action. Inclusion of these

SWMUs in the Hanford Permit in light of the fact that no RCRA regulated waste was

disposed of at the US Ecology site is both outside the scope of EPA's authority and arbitra ry

and capricious.

7



B.	 The Authority For Imposing Corrective Action Requires More Than
Speculation That A Release May Have Occurred.

Even if there are identifiable SWMUs at the US Ecology site (which there are

not) RCRA does not provide for corrective action at such facilities unless there has been a

release of hazardous waste or constituents from such SWMU. Section 3004(u) of RCRA

authorizes corrective action "for all releases of hazardous waste or constituents" from

_	 S` ivies at a treatment, storage or disposal facili ty seeking a RCRA permit. 42 U.S.C.A.

r
X°t § 6924(u). Similarly, Section 3008(h) of RCRA authorizes corrective action orders to

r-,- protect human health or—the environment when EPA determines "on the hasi."f_information
r.., s

.... that there is or has been a release of hazardous waste into the environment." Id.

§ 6924(h). Under both provisions, there must be some threshold indication that there has

been a "release." However, there is no information contained in the draft Hanford Permit,

the accompanying Fact Sheet, and the PRC Report that demonstrates that there has been a

--- ------- hazardous- --	 t r s or - consti^ients-frorn a l leged .ci I NATj s at-US EcoloQ s site.-	 release of azardous =subs an^g	--

Since the material disposed of in trenches 1-11A was not RCRA hazardous

waste, such disposal cannot logically result in the "release" of hazardous waste or

- - - constituents. See disc.-supra-at-6 7. -(4lou ran hazardous waste be derived from what is not

hazardous waste?) Put another way, the disposal of a non-h azardous material cannot result in

the release of a^hazardous mate rial. The status given "mixed waste" by EPA prior to 1986

_--_- answers the >Lesrinn of whether there has been a "release" from trenches 1-11 A. That

answer is in the negative.

In making this comment. US Ecology is not in any way espousing the

unpermitted or unregulated disposal of mixed waste. Quite to the contra ry , all disposal at the

US Ecology site was and continues to be heavily regulated pursuant to AEA permits and

8



authority. As stated by EPA in discussing its proposed Subpart S corrective action rule (»

Fed. Reg. 30808 (July 27, 1990):

Many facilities have releases from solid waste management units
that are issued permits under other environmental laws.. .
[example omitted]	 EPA does not intend to utilize the section
3004(u) corrective action authority to supersede or routinely
reevaluate such permitted releases.	 However, in the course of
investigating RCRA facilities for corrective action purposes EPA
may find situations where permi tted releases from SWMUs have
created threats to human health and the environment. In such
case, EPA would refer the information to the relevant permitting

r	 - authority or program office for action. 	 If the permitting
--	 "'	 ----	 -- I corn cti .e a Lnn f/^M ac ti 	 .Jr the release,authority is unable to compel l VneO	 i

t--. EPA will take necessary action under section 3004(u) (forrY
N?- facilities with RCRA permits) or section 3008(h) (for interim

status facilities), as appropriate, and to the extent not
inconsistent with ce rtain applicable laws see section 1006(a) of
RCRA).

The purpose of citing this EPA discussion is not to suggest or concede that

there have been releases from the trenches at the US Ecology site or that there is any threat

to human health or the environment. The point is that, where disposal activities are subject

to AEA permitting and regulation, EPA should follow its above-stated policy and defer any

exercise of its corrective action authority under section 3004(u) or 3008(h). The inclusion of

the US Ecology site in the corrective action portions of the DOE permit would be di rectly

opposite to EPA's expressed intentions regarding its use of section 3004(u).

C.	 There is No Evidence Of Contamination At The US Ecology Site.

Pursuant to RCRA Section 3004(v), EPA may take corrective action "beyond

—. --- ---.--_. -	 h mon halt and	 ^	 2the facility -boundary-where- necessary to protect .=u===..__ ...,a...!t ...... the environment. See 4_

U.S.C.A. § 6924(v); 40 C.F.R. § 264.101(c). That is, if hazardous waste has migrated to

the US Ecology site from the DOE Hanford Federal Facility, EPA may be able to take

corrective action at the US Ecology site. There is, however, no evidence in the record

0



indicating that any RCRA contaminated constituents have migrated beyond the Hanford

Federal Facility to the US Ecology site. As a result, EPA cannot rely on its authority under

RCRA Section 3004(v) to impose corrective action requirements upon DOE for the US

Ecology site.

D.	 The US Ecology Site Is Not Part Of The RCRA Facility.

Notwithstanding the fact that EPA has no independent authority to require

corrective action at the US Ecology site because it is not a RCRA "facility," EPA contends

that the US Ecology site is "part of the Hanford Facility as that term is defined under

[RCRAJ." EPA RTC at 30. RCRA does not contain a definition of the term "facility,"

however. See 42 U.S.C.A. § 6903. Rather, EPA has promulgated several rules purporting

- to defining the te.,.. "facility' as it applies to various portions of RCRA. See, e.e., 53 Fed.

Reg. 31,186 (Aug. 17, 1988) (defining "facility" for purposes of RCRA section pertaining to

disposal of "soft hammer" wastes); 40 C.F.R. § 264.101 (1986) (defining "facility" for

purposes of RCRA section pertaining to corrective action). EPA has defined the term

"facility" in conflicting ways as it sees fit. See Mobil Oil Coto. v. Environmental Protection

Agency, 871 F.2d 149 TL .C. Cir. 1989).

EPA has not defined the term for purposes of corrective action requirements

pertaining to federal facilities such as the Hanford Federal Facility. As a result, for purposes

of defining "facility" in order to include the US Ecology site in the Hanford Permit. EPA is

forced to rely upon the preamble to its July 1985 codification rulemaking and a 1986 "Notice

of Policy and Interpretation." In the 1985 preamble EPA stated:

the tetra "facility" is not limited to those portions of an owner's
property at which units for the management of solid or hazardous waste
are located but rather extends to all contiguous property under the
owner or operator's control.

10



Fed.00 i	 -Reg. 28702 2712 (July 1.5.19$6) (emphasis supplied). However, EPA also noted:

(tlhe extent to which the above interpretation applies to federal facilities
raises legal and policy issues that the agency has not yet resolved.

TAiu.

Therefore, in its RTC EPA has also had to rely on a "Notice of Policy and

Interpretation," which it has quoted:

... EPA has concluded that § 3004(u) subjects federal facilities to
corrective action requirements to -the same :stet t as any facili ;T owned
or operated by private pa rties. Furthermore. EPA has determined that
the statute requires federal agencies to operate under the same property-
wide definition of "facili ty ".

RTC at 2, 31. By stopping sho rt here, however, EPA has ignored that the 1985 preamble

relies not just on ownership, but that the contiguous property be "under the control" of the

federal agency. EPA has ignored as well its own other 1986 pronouncements on this

,a
isSuc.-

- -P	 ^^ she iss!e ofFnntrol exercised by a federal agency, there are.egar.....b ..

compelling legal and policy reasons for not applying abroad definition of "facility" to

corrective action requirements at federal facilities. Due :o the overwhelming num ber of

federally owned prope rties that are not actually utilized by the federal government, a federal

agency could be responsible for corrective action at sins over which it has no control as in

the present permi tting process. EPA has recognized this problem. In its 1986 Notice of

--- ---- y	 Interpretation;	 a ^^,MS i ^̀" T allowing corrective action	 be- Folic and Inte	 eeatton EPA raised .....^...1-.....^ ..a .,.,.....	 to..

8.	 It is well settled that an agency's interpretation of a _:acute is given less deference when it
conflicts with prior agency interpretations. See INS v. Car_ ;za- Fonseca, 480 U.S. 421, 446 n.30
(198 1) .
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triggered on contiguous federal-lands-administered by different-agencies-with different

responsibilities. According to EPA: "In the Weste
rn half of the United States, contiguous

federal lands cover large po rtions of several states". 51 Fed. Reg. 7727 (March 5, 1986).

Because of this fact:

a nerrnit_ for -a hazardous waste management unit located anywhere on
[such a] ... collective federal facili ty could trigger corrective action
requirements for every solid waste management unit found within its
boundaries ... [and] the agency that operates such a unit might not

---	 -------
- -- -- have authority to require or manage clean_-up o solid waste

r1:1 	 management units on lands administered by other federal agencies.

Id.

To address this problem. EPA proposed in a simultaneously published Notice

of Intent to Propose Rules to limit the "facility " subject to corrective action to land within the

u di-c ion, rf ^major depattmental .subdivisions that exercise independent management.., ...3..	 _	 P

-authorities." 5 1 Fed. Reg. 7,723 (March 5. 1986).

In its Notice of Intent, EPA further addressed the relationship for corrective

action purposes between publicly-owned lands and p rivate entities operating under long-term

leases. EPA noted that:

EPA intends to propose a rule that limits Federal agency responsibility
for facilities operated b y private parties with legal ownership interests
by identifying a "principal owner" for the purpose of defining the

---	 f__:,:	 .,	 , , and ^P rinn 3004(u). The "principal owner „facility boundar ......e ..-_-__n

_-_	 probably would be the person most directly associated with operation of
-	 the hazardous waste facility . Only property within the scope of the

"principal owner's" legal interest would be considered the "facili ty " for
corrective action purposes.

Id. EPA explained the factors requiring this proposal:

To determine whether a private pa rty on federal lands should be treated
-- as a "principal owner'. EPA might consider factors such-as the degree

of control the federal agency exercises over the private pa rty's actions.
or the amount of benefit the agency derives from the private parry's
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waste management operation. EPA will also need to consider the
impact of this concept on private lands where one private parry has
granted legal ownership interests to a second private party that operates
a hazardous waste "facility."

EPA has chosen to ignore this detailed and sensible guidance by continuing to

insist on the inclusion of the US Ecology site in the Hanford Permit. EPA has also ignored

i, its policy than it "will addre issues not yet resolved by rulemaking on a case-by-case basis."

Id. at 7,774. Rather, EPA has relied upon, but has not so stated in its RTC, OSWER Policy

Directive No. 9502.00-2 (April 18, 1986). Intended to explain what it said in its two March

5 Federal Register Notices, this unpublished policy affirms that the issue of private property

within the physical boundary of a federal facility should be handled "on a case-by-case basis

- --------------
until the final rule is promulgated and that it is an issue which can not be addressed without a

regulation." OSWER Policy at 2. The Policy rightly concludes that "(i)n these limited

sin ,at inm t-he private party would be responsible for taking corrective actions rather than the

Federal Government." Id. Nevertheless, the OSWER Policy concludes that "prior to the

issuance of the final rule, the Federal Agency will be considered the owner of such property

and would be held responsible for releases from such operations and for releases on its

contiguous Federal lands." Id. Contrary to its professed intent, this concluding sentence has

served not to clarify the facility issue, but -has only further confused it.

By its own terms, this OSWER Policy does not alter the agency's published

discussion that the federal agency must also exercise control over the private entity to include

it in the federal agency's permit; ownership alone is not enough. EPA has yet to publish the

Iona-promised rule addressing this issue. It is unfair, arbitrary -and capricious- and a failure

to provide an appropriate opportunity for comment that EPA has instead chosen to advance
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and test the issue in the context of an individual permit of which US Ecology is not a party

and over which it has no control.9'

Considering as a whole EPA's 1985 codification rule, the two 1986 Federal

Register Notices, and the 1986 OSIER Policy Direc tive (collectively, the "1986" Policy"),

EPA must decide this issue with respect to the US Ecology facility on the merits of the facts

unique to this case.

The US Ecology site,- is not within the scope of DOE's legal interest and
t:xam! 

has no control over the operations or activities conducted at the US Ecology site. See Lease,
tt°;

Exhibit B hereto; Sublease, Exhibit C heretoA001 DOE does not derive any benefit from the

0-1 State of Washington's sublease with US Ecology, since that sublease does not affect the

payments the state must make to DOE under the principal lease. See Sublease, Exhibit C

hereto.

Significantly, EPA has itself acknowledged that DOE has no control of the US

Ecology site. In its Fact Sheet it stated:

-Therefore: although the leased- lands -are not currently under

direct operational control of the Department of Energv, the
Department of Energy is responsible under RCRA for

-----

	

	 tela em-nr...lina to releaCP_.s of hazardous constituents onappropriately r..ev...S
these lands.

9:	 -- EPA was completely -silent on this-issue in its February 16. 1993 final rule regarding
Corrective Action Management Units and Temporary Units. See 58 Fed. Reg. 8.658 (Feb. 16.
1993.) In that rule EPA simply reaffirmed the definition of facility it promulgated in July 1985. See
id. at 8.664.

lo.	 EPA has determined that the Bonneville Power Administration (BPA) is a separate subdivision
of DOE and that therefore its lands are not part of the Hanford Permit. In reliance on its 1986
Notice of Intent to Propose Rules, EPA should likewise remove the US Ecology site from the
Hanford Permit.
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Fact Sheet at 5 (emphasis supplied). Neve rtheless, in its RTC, EPA ignores the control issue

altogether and solely focuses on the location of the site. For example, EPA states:

EPA interprets the tern "facility," as defined for the purpose of
RCRA corrective action, to include all contiguous property
under Subtitle C of RCRA. Since the US Ecology site is
located on property owned by DOE which is within the
definition of the term "facility " as it applies to the Hanford site,
SWMUs on the US Ecology site are included in the permit, and
are subject to RCRA corrective action and Section 3004(c) of
RCRA.

EPA RTC at 32 (emphasis supplied). Under EPA's own regulations, however, it is

locate on the nermi ttee' property if the p	 doesirrelevant if the site is oc	 haver.	 s	 ermittee	 not--

control of such site. See 58 Fed. Reg. 8,658; 50 Fed. Reg. 28,712.

Essentially, EPA argues that based on the definition of "facili ty " as interpreted

by the 1986 Policy, EPA has no choice but to include the US Ecology facili ty in the Hanford

Permit. In fact, those same documents require that EPA exercise its discretion on a case-by-

case basis, which it has not done here . The entirety of the record with respect to the

Hanford Permit demonstrates that EPA will either choose to ignore altogether the 1986

Policy regarding the facility issue, or decide the issue contrary to the Policy. For example,

in the Fact Sheet in the support of the first draft permit, EPA specifically cited its 1986

Notice of Intent to Propose Rules which states that "major subdivisions of federal agencies

are to , be recognized as owners for purposes of corrective action." Fact Sheet at 34.

Neve rtheless, as US Ecology has discussed above, EPA reasoned that until the issuance of a

final rule clarifying its position "EPA `... intends to recognize p rincipal subdivisions as a

matter of statutory interpretation on a case-by-case basis in individual proceedin gs. "' Id.

(citation omitted). Thus, in spite of its clear 1986 Policy to the contra ry , EPA decided to

include BPA Midway SWMUs in the first draft of the Permit. In the second draft, these

15



SWMUs have been eliminated from the Permit in response to the DOE and BPA comments

that BPA is an independent subdivision warranting exclusion of the Midway SWMUs under

the 1986 Policy. See, e.g.,. 	 RTC at 37-38. If EPA now concludes that BPA lands should be

--- ---- --- o
excluded because DOE fails to exercise the requisite amount. ...f C........omm..l. ..o .v_.er i-tC-_ own

subdivision's property, then surely, a private entity such as US Ecology should be excluded

for the same reasons.!-"

With respect to all of the individual units originally set forth in Part IV of the

Hanford Permit (originally listed in Table IV. 1), EPA made decisions that are not supported

by its interprera tin ri of the 1986 Policy as applied to US Ecology. There are a number of

putative SWMUs that EPA has eliminated from the Permit because they are already covered

under the FFACO.`2' EPA has omitted from the Permit other BPA lands, the North slope,

the Central Waste Landfill, and the Hanford Site Waste Units from the Permit because

"(t)hese areas are already covered in the FFACO." RTC Responses at 1, 5; see also id. at

44. 45, 47. 48 and 49. There is nothing in EPA's 1986 Policy, and especially those

provisions cited in the RTC, that support the omission of these putative RCRA units solely

l 1.	 US Ecology questic^s wl erher EPA has correctly decided the issue of BPA's independence

------- ------ from DOE. BPA has been variously described by DOE as "an independent subdivision of cabinet-
level federal department," "an independent power marketing agency," and "a reporting component of
the DOE.." , DOE Comments, at 9, 215-216. EPA's conflicting conclusions regarding the answer
demonstrate its willingness to interpret the facility issue as its sees fit.

--- ------- -- - - EPA has also noted that Midway remediation is the subject of applicable state authorities.
RTC at 3$. If this is a factor that influenced EPA's decision to omit this area from the Hanford
Permit, then EPA must consider that any necessary remediation at the US Ecology site will occur
Pursuant to the required closure plan under its AEA license.

taIt is iron ic that under EPA's logic those units on leased lands that are otherwise covered
under the FFACO are exempted from the Permit precisely because they are in the FFACO, whereas a
tae:!av such as US Ecology's, which is specifically exempted from the FFACO, must be included in
the Hanford Permit.
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because they are covered under some other agreement. If EPA purports to have the

discretion. to remove these units for this reason, it can do so as well for the US Ecology

site.''—" See disc. infra at 25-26.

With respect to other BPA lands and the 351 Substation, even though these 	 -

DOE,, cD...e has also removed them from the Hanford Permit becauseareas are owned by vin	 •...

they are not leased lands, but "(u)se of these areas by BPA is gove rned by use-permits which

ry.	 are similar to contracts and can be more readily terminated." RTC at 4, 38. This is a
4

c ^^

distinction without a differe nce and demonstrates again EPA's -willingness to act contrary to
tw-,

its interpretation of the 1986 policy."'

f w .	 Finally, EPA's decision not to include the Washington Public Power Supply

System leased area in the Permit is inexplicable under any rationale. This area is not

covered by the FFACO and therefore not omitted from the Permit for that reason. The fact

that this area is to be addressed under a separate RCRA permit is not sufficient justification,

and in any event is clearly at odds with EPA's interpretatio ry of the 1986 Policy. See DOE

Comments p. 194. If offered as a rationale, then US Ecology's regulation under the AEA

and proposed closu re backed by a S40-million fund more than justifies its exclusion as well.

In sum, the US Ecology site cannot be part of DOE's "facili ty " for purposes

of corrective action under the Hanford Permit. DOE has no control over the US Ecology

site and, therefore, even under EPA's own guidelines, the site cannot be pa rt of the DOE

13. In suppo rt of the North Slope inclusion in the first draft Hanford Permit, EPA noted that the
DOE has previously used the site, that it has since been vacated and that it is now open to the public
as a wildlife refuge. Unlike the US Ecology site (which severely restricts public access because of its
permitting as a LLRW facility ) the potential threat to human health in the No rth Slope area would
strongly suggest inclusion in the H anford Permit.

14. Arguably, other BPA lands could be omitted because, as DOE commented, there are no
identified SWMUS at this location. DOE Comments at 9. This is also true for the US Ecology site.

17



"facility" for purposes of corrective action. Moreover, including the US Ecology site in the

Hanford Permit contradicts decistors made by EPA in connection with other aspects of the

-	 -	 -cn	 ore completel	 EPAandy arbitrary	 capricious.Hanford Permit. As a result, , A ac..v.,	 r._. _

has no authority to extend corrective action requirements to the US Ecology site.

E.	 The Hanford Permit Is Inconsistent With The AEA.

As one of the nation's two licensed and operating commercial low-level

radioactive waste disposal sites, the US Ecology site is subject to extensive regulation and

control by NRC and WDOH. The NRC regulatory scheme is designed to protect human

health and the environment from all environmental dangers that any waste at the site might

present. The AEA requirements applicable to the US Ecology site either meet or exceed the

standards applicable to hazardous waste under subtitle C of RCRA or differ from them due to

the unique nature of low-level radioactive waste. Low-level radioactive waste disposal at the

US Ecology site has always been conducted pursuant to AEA requirements.

Under US Ecolo gy's license., only specified classes and types of properly

packaged and manifested low-level radioactive waste may be received. -See License, Exh. P.

hereto. Burial of waste at the site is strictly regulated. Site operations are also subject to a

detailed site environmental monitoring program that covers potential releases to or through

groundwater, air, soil, vegetation, wildlife and direct radiation exposure pathways. These

monitoring requirements have never indicated any releases of hazardous substances in excess

of allowable limits. The license also requires closure of the US Ecology site under a detailed

18



plan designed to maintain full environmenta l protection at the site well into the final half of

Cen-Wry.
 15i

the uat ^.cu.^.^.	 ---

RCRA explicitly provides that it does not apply to activities or substances

(such as those at the US Ecology site) which are subject to the AEA where application of

RCRA would be inconsistent with the AEA:

- -	 - 	tothing 	 ft,.c -d-rt sha l lhr-citnStTlled_tG3i>Dly-.G (or ta-aUtharie nnv crate.

interstate, or local authority to regulate) any activity or substance which is

3	 subject to ... the AEA of 1954 ... except to the extent that such application (or
regulation) is not inconsistent with the requirements of such Acts.

42 U.S.C.A. § 6905(a). The application of RCRA corrective action to the US Ecology site

is inconsis tent with the_AEA's regulato ry scheme. The US Ecology site has a separate

purpose (the safe disposal of low-level radioactive waste), a separate operator (US Ecology),

and completely separate operations from those addressed by the Hanford Permit. See March

19, 1992 Comments, Exh. D hereto at 19-33, 36-42.

EPA has itself admitted -that RCRA rtrttst yield to other
 refit lato . schemes. In

the preamble to EPA's July 1985 codification rulemaking, EPA noted that CERCLA also

exempts wastes already subject to regulation and made the-following statement regarding

RCRA:

Other exemptions are inappropriate. ine CERC'1 A exemption for
releases subject to the Atomic Energy Act and the Uranium Mill
Tailings Radiation Control Act (UMTRCA) are not needed because
RCRA includes a specific statuto ry scheme for how overlaps between
those statutes and RCRA are to be addressed. " See Section 1004 (27),

--	 --Section- 1006 of RCRA (Section-703 of-HSWA -also specifically
indicates that nothing in the new amendments, including Section
2004(u) should be construed to modify or amend UMTRAC.)

15.	 A summary of the site characteristics, trench operation, monitoring, and closure
requirements of the US Ecology site was provided in US Ecolo gy's March. 1992 comments. See
March, 1992 comments. Exh. D hereto at 21-30.
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50 Fed. Reg. 28,702, 28,713 (July 15, 1985). In this same rulemaking, EPA fu rther

explained its interpretation of RCRA § 1006:

It should be noted that, consistent with Section 1006 of RCRA, EPA
will implement Section 3004(u) in a manner consistent with other EPA
programs. For example, where a release from a solid waste
management unit is otherwise subject to regulation under Section 402 of
the Clean Water Act, EPA will use the NPDES to address such
discharge.

Id. at 28,714.

aj	 -	 - -------M()St -PeCetItly,--EPA -1SSt3cd -its-- ^rSSires rape uu nautauvii Elie Cleanup

Regulations." EPA 402-R-93-084 (September 1993). In discussing the applicability of

RCRA to radioactive materials, EPA confirmed:
LW,l

The two laws [AEA and RCRA] are not fundamentally inconsistent or
incompatible, but when the application of both regulato ry regimes is
inconsistent or incompatible, RCRA (Section 1006) defers to AEA.

Issues Paper at 51. EPA's own interpretations demonstrate the impo rtance of Section 1006,

why EPA must rely on it, and why RCRA must yield to the AEA with respect to the US

Ecology site."

EPA has noted, however, that, in its view, the Hanford Permit does not

conflict with AEA requirements. See Fact Sheet at 7. -It purportedly- relies on US Ecology's

license and EPA's erroneous be lief that the groundwater monitoring on site, pursuant to this

license, does not apply to RCRA hazardous constituents. See Fact Sheet at 8. EPA has

failed to recognize that the extensive groundwater monitoring program being implemented at

the site under the guidance of WDOH would detect a release of specific RCRA h azardous

16.	 EPA's interpretation is not affected by the fact that sho rtly thereafter on July 3, 1986, EPA
decided that mixed waste should be subject to RCRA regulation and that only the radioactive
component of such waste was excluded from the definition of solid waste. See 51 Fed. Re g . 24,504
(July 3, 1986).
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constituents (if any such constituents exist on site). Pursuant to its licenses and federal and

--da •• ^•_- m	 Ar,no wells are sampled on a quarterly basis for astate regulations, five grounwate ,..,,..t, ....	 _q_

wide variety of both radioactive and chemically hazardous constituents. See License, Exh. A

- -	 --	 - site is currently 	 ghereto Condition 61- .--The 	 y monitored for chemical contaminants relating toat

volatile organics, phenols and metals. US Ecology currently samples for total organics and

volatile organics, including Benzene, Toluene and Xylene during the first, third and fou rth

quarter each year. In addition to this sampling during the second qua rter the site samples for

Phenol and metals including Iron, Magnesium. Sodium, Silver; Barium, Cadmium and

Chromium. Monitoring for additional hazardous constituents is currently under discussion

with WDOH. US Ecology has installed an experimental vadose monitoring program used to

sample soil gases for both radioactive and hazardous constituents. This program is being

expanded based on results from prototype studies. The expansion process is undertaken

within the framework of- the AEA iicense -under the direction-of WDOH relating to site -

closure.

These facts demonstrate why the activities ocicutying-at the US Ecology site

pursuant to the AEA regu latory scheme will address any RCRA corrective action conce
rns.

The bigger problems, as previously discussed in US Ecology's March 1992 Comments, are

the many ways in which activities pursuant to RCRA corrective action are wholly at odds

with activities under the AEA regulatory scheme. See March 1992 Comments, Exh. D

hereto, at 19-30. Indeed, as set forth in more de tail in the attached article, "Mixed Waste:

A Way To Solve The Quanda ry ," Exhibit G hereto, EPA's attempt to regulate the hazardous
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component of mixed waste makes no sense, is inconsistent with the AEA, and is technically

impossible, "'

In sum, a review of the relevant facts reveals that RCRA corrective action

requirements would be inconsistent with, or at least duplicative of, the procedures already in

place at the US Ecology site. As a result, EPA has no RCRA authority to include the US

Ecology site in the Hanford Permit. See 42 U.S.C.A. § 6905(a).

F.	 The US Ecologv Site Is Protective Of Human Health And The Environment.

Inclusion of the US Ecology site in the Hanford Permit also ignores the fact

that pursuant to the AEA and Washington regulations, US Ecology is already protecting

human health and the environment. See, e.g., License, Exh. A hereto, at Condition 6. In

fact, US Ecology is currently negotiating with WDOH the terms of a revised site closure

plan that will amply protect human health and the environment and which includes activities

designed to manage chemical hazardous waste constituents in addition to radioactive

constituents.181

T^_ 
proposed 

ame. ded rc pt, re nIan will snecifically be designed to detect andtic p1Vpvscu au.cuu.,. 11111— r • --• "	 -r-

adequately remedy any releases or future releases of h azardous substances at the US Ecology

site. The chemical trench identified by EPA as a SWMU in the Hanford Permit will be

17.	 US Ecology incorporates herein in full the arguments set forth in this article. On page 10706•••aa 	 r
of this a rt icle, the authors refer to scintillation fluids as containing primarily the hazardous component
of mixed waste. See Exh. G hereto, at 10706. Any scintillation vials at US Ecology were disposed
of prior to 1 986 and were never subject to RCRA jurisdiction. See March 1992 Comments, Exh. D
hereto, at 34-35.

is.	 A copy of US Ecolo gy's current closure plan is a ttached hereto as Exhibit H. The
attachments to that Closure Plan are voluminous and have not been included. Tnev are, however.
available for review if necessary . Likewise, because the draft Closure Pl an is already in EPA's
possession it is not provided herewith. If necessary. however, an additional copy can be provided
US Ecology requests that these documents will be deemed pa rt of the administrative record of the
Hanford Permit.
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4	 covered by the proposed closure plan. Similarly, all structures, equipment and materials at

the si re, such as SWMUs 1 through 11A i.e., SWMUs 2-13) identified in the Hanford

	

--•-a	 . m:n^fPA any olisnnsed of prior to site transfer. See 1990Permit, must be disman lei, decon ......-ated and _____
e

-- -	 ---------
Closure Plan, Exh. H hereto. Moreover, further investigation of the chemical trench and

trenches 1 through 11A is planned through the closure plan. An expanded groundwater and

vadose zone monitoring system is to be implemented throughout site operations. See 1990

Closure Plan, Exh. H hereto. Any migration from the 13 SWMUs referred to in the

Hanford Perm i t will he assessed and mitigated to satisfy st ringent AEA standards for release

at facility boundaries. It is, accordingly, unnecessa ry to adopt MTCA or RCRA release or

point of compliance standards (as provided in the Hanford Permit) at a site neither regulated

by or designed to meet such standards.

Moreover, EPA's attempt to include the US Ecology site in the Hanford

Permit is inconsistent with the legislative intent which prompted promulgation of the RCA?

corrective action requirements. See 42 U.S.C.A. § 6924(c) (1985). As the United States

- .. -- - --x	 District  I nl mh— h	 rved_Court of Appeals for the 	 o. Colu...bia as nbse, "the broad purpose underlying

this aspect of the 1984 Amendments was to relieve future burdens on the `Superfund'

program." United Technologies Corp. v. United States EPA, 821 F.2d 714 (D.C. Cir.

1987), citing, H.R. Rep. No. 198, 98th Congo., 1st Sess. 20, 61 reprinted in 1984 U.S. Code

Gong. & Admin. News 5576, 5579, 5620. The RCRA corrective action requirements, in

essence.
-
 create a duty "to take corrective action as a quid pro quo to obtain a permit"

the rebv eliminating the need to remediate a site pursuant to Superfund at a later date. Id.

Due to the fact that the US Ecology site is extensively regulated under the AEA and will be
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remed yaced if necessary) under that regulatory scheme, corrective action under RCRA serves

Eno purpose.''-9'

4
R	 EPA has previously held that corrective action requirements should be site-

specific to avoid imposing duplicative and unnecessary requirements on a permittee. See,

LL in the biaiter--of: - Beazer Fast. Inc. & Kooners Indust., RCRA Appeal No. 91 -25

(Environmental Appeals Board, March I81 -1993), attached hereto as Exhibit I; In re General

Motors Corporation, RCRA consolidated Appeal Nos. 90-24, 90-25 (Environmental Appeals

Board, Nov. 6, 1992), attached hereto as Exhibit J. The inclusion of corrective action

requirements at the Hanford Federal Facility that are applicable to the US Ecology site can

accomplish nothing at the site that has not already been required - generally in a stricter and

more elaborate form - under the AEA. Therefore, in addition to being inconsistent with the

AEA, imposition of RCRA corrective action requirements at the US Ecology site would be

duplicative and produce no discernible environmental benefits. To do so is arbitrary and

capricious. N'

G.	 There Is No Need For Further Investigation.

The Hanford Permit maintains that further investigation is required "to

determine whether releases of hazardous waste or hazardous waste constituencies have

19.	 The Hanford Permit itself states that "[Qhe Permittee shall be required to take corrective
action for any such releases on-site and/or off-site where necessary to protect human health and the
environment." Hanford Permit at Introduction (emphasis supplied). Because the US Ecology site is

action underalready protective of human health and theenvrottment;-th 	 ..ere is ,.o .^.e,,ed....,.for corrective
the permit's own terms.

--	 -20. __ Although - US Ecologv recognizes that USEPA intends to defer RCRA corrective action
requirements for the alleged SWMUs at the US Ecology site for one calendar year, the fund.-ml^.tal
argument remains that there is no authority or need for these requirements to be imposed at any time.

-- - Human health and the environment is fully protecred by the current AEA requirements enforced under
the authority of WDOH.
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occurred [at SWMUs 1-131 which threaten human health and the environment." See Hanford

Permit at § III.B. As set forth previously, no regulated hazardous wastes have been disposed

of at the US Ecolo gy site thereby rendering EPA's desire for additional testing moot. See

supra disc. at 6-7. Moreover, US Ecology is already monitoring the site pursuant to WDOH

and NRC regulation and its license. If a release had occurred it would have been detected.

Accordingly, EPA's requirements for additional investigation are completely unnecessary to

- -	 protect human health and the environment. EPA's inclusion of such requirements in the

cY	 Hanford Permit is arbitrary and capricious.
ems.

'-	 H.	 The FFACO Does Not Provide EPA Authority Under RCRA.

0

	

	
In response to DOE's comments on the January, 1992 daft permit, EPA

removed all SWMUs which are within the jurisdiction of the FFACO from the reissued draft

Hanford Permit. See Fact Sheet at 6; EPA RTC at 1-2. It did so because corrective action

requirements in the January, 1992 draft permit were inconsistent with similar requirements in

the FFACO. See RTC at 1. Because the US Ecology site is on land leased to US Ecology

and because DOE has no control over the US Ecology site, that site is not included in the

FFACO. Therefore. according to EPA, it must be included in the Hanford Permit. EPA's

logic is flawed. The FFACO does not give EPA RCRA corrective action authority over the

US Ecology site.

US Ecology is not parry to the FFACO and that agreement does not apply to

US Ecology or to its low-level radioactive waste site at the Hanford Federal Facility. The
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definition of facility set forth in the FFACO is completely at odds with inclusion of the US

Ecology site in the Hanford Permit:

"Hanford," "Hanford Site," or "Site" means the approximately 560
square miles in Southeastern Washington State (excluding lease land.
State-owned lands and lands owned by the Bonneville Power
Administration) which is owned by the United States and which is
commonly known as Hanford Rese rvation ... .

In fact, the logic of not including the US Ecology site in the FFACO should

t	 _govern- its_not being included in the Hanford Federal Facility. DOE has no control over any

aspect of the US Ecology site and DOE should not be required to institute corrective action

at the US Ecology site.

Furthermore, the fact that the US Ecology site is not included in the FFACO

cannot serve as a basis for including the US Ecology site in the Hanford Permit. For the

t	 i.e^	 A nrpv
i	 reasons set toru, u, t„cxo an.. e. .ious comments, RCRA corrective action requirements do

-	 r ° Eco logy 	 "n FFACO does 	 (and cannot) provide EPAnot apply to the J^	 , 	 site. ..•..P -	 not	 any

RCRA corrective action authori ty over the US Ecology site that it does not have under

RCRA.

I.	 The Hanford Permit Creates Excessive Bureaucracv And Increased
Costs.

In EPA's RTC it states that corrective action requirements will be suspended

for one calendar year to allow for investigation and remediation of the US Ecology site under

the Washington MTCA or under US Ecology's radioactive materials license. See RTC at

33, 35. EPA claims that this one-year suspension will "eliminate the complex, bureaucratic

21. -_ --Me FFACO de finition acknowledges that the Hanford Site only includes property
under DOE's control. Apparently, EPA agreed with this concept when it entered into
the FFACO but has now abandoned it in its quest to include the US Ecology site in
the Hanford Permit.
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and increased cost steps of enforcing corrective action requirements through Energy via the

HSWA Permit." Id. at 35. The truth is, however, that inclusion of the-US Ecology site in

the Hanford Permit at any time will result in more, not less, bureaucracy and expense.

The Hanford Permit provides EPA (in consultation with WDOE) authori ty to

determining whether the-alleged SWMUs have been adequately addressed under the MTCA

or US Ecology's license. See Hanford Permit at III.B.2. That is, EPA and WDOE, and not

US Ecologv's regulator, WDOH, will make the applicable determination. This process

creates a needless excessive tower of bureaucracy that will result in the increased costs EPA

claims it is avoiding. This process also wrongly a ttempts to provide EPA and WDOE

authority over the amendment or US Eooiagy`s radtoactive-m..ater^als- license. - Pursuant-to the

Washington Administrative Code, that authori ty is vested in the WDOH not EPA or WDOE.

See WAC, title 402. Accordingly, EPA has no such authority and it cannot create it in the

Hanford Permit.

Finally. use of a proposed RCRA permit to impose MTCA-type cleanup

requirements on US Ecology is patently illogical and without a legal foundation. As set forth

in US Ecology's March, 1992 Comments, there are significant factual, legal, and policy

issues regarding whether MTCA could apply to the US Ecology site. See March, 1992

CVmmems, Fxh D hereto at 16-19. If WDOE and EPA are interested in asse rting

CERCLA/MTCA ju risdiction over the US Ecology site, they cannot do so by virtue of a

RCRA permit issued to a third party. Moreover, federal law does not permit use of

CERCLA to require cleanup of materials regulated by the AEA or of "Federally Permitted

Releases." See 42 U.S.C.A. §§ 9601(10)(k), (22). Accordingly, EPA has no authori ty to
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use the Hanford Permit (issued to DOE) to impose MTCA requirements on an AEA

regulated site, licensed by WDOH (i.e., the US Ecology site).

J.	 The Hanford Permit Violates Due Process.

US Ecology has a protected property right embodied in its sublease of property

at the Hanford Federal Facility. See, e.g_, Lynch v. United States, 292 U.S. 71 (1934);

Almota Farmers Elevator & Warehouse Co., 409 U.S. 470 (1973); see also Sublease, Exh.

--	 C -hereto.. - EPA-carurot interfere with this right-without due process of law. See U.S 	 -Y,a

—s

—d 	 Constitution, 5th and 14th Amendments. The Hanford Permit ìmposes corrective action
Ya.

requirements applicable to the US Ecology site yet holds the permittee, DOE, accountable

c'	 for abiding by such requirements. The Hanford Permit, likewise, provides DOE (not US

Ecology) various rights to amend or modify the terms of the permit. See, e.g., Hanford

Permit at III.B.2. Because US Ecology's property will be affected by the Hanford Permit

yet it is afforded no rights under such permit, the permit is violative of US Ecology's

substantive and procedural due process rights embodied in the Fifth and Fourteenth

Amendments of the United States Constitution.

Moreover, as set forth in these and previous comments, the Hanford Permit

subjects US Ecology to duplicative regulations i.e., the AEA and RCRA) and the conflicting

jurisdictions of EPA and NRC and of WDOE and WDOH. See disc. supra at 26-28. The

Hanford Permit was also issued upon an application by DOE and its contractors. US

Ecology did not apply for this permit and cannot be governed by it. The issuance of the

Hanford Permit. violates US Ecolo gy's substantive due process rights.

Finally, it is arbitrary and capricious to include the US Ecolo gy site in the

Hanford Permit when it is not itself a RCRA - facility" and cannot be part of DOE's
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"facility" pursuant to EPA's own guidelines because DOE has no control over the US

Ecology site. In light of this, inclusion of the US Ecology site in the Hanford Permit

violates US Ecology's due process rights.

K.	 EPA Has Failed To Address Adequately US Ecology's Comments.

EPA is required to provide a full and complete response to all comments

submitted on a draff permit. -See 40 C:F.R. § 124:1-7_- For all the reasons set forth above,

CM)	 r^^U- v.,ale t to An so Tt has ignored the fundamental fact that the US Ecology site is notCXJ	 Zr! Has ia,i..v
Co

- -a-RCRA facility _itself and is not pa rt of the DOE facility for purposes of RCRA corrective

action. EPA has made only modest changes to the revised draft Hanford Permit. The

Q-	 changes do not address the inadequacies raised in US Ecology's March, 1992 Comments

To address adequately US Ecology's comments, EPA must delete all references to the US

Ecology site in the final Hanford Permit.

m

CONCLUSION

For the reasons set forth herein and in US Ecology's previous wri tten and oral

comments and in DOE's comments, all references to US Ecology and to alleged SWMUs at

the US Ecology site should be stricken from the Hanford Permit. EPA has no authority to

-	 - * C	 ., :n .h, Nanfnrd Permit or to require corrective action at the US Ecology

site. To do so is violative of the law and is arbitra ry and capricious. Finally, USEPA has

--- -------
failed to articulate a valid legal basis for including US Ecology in the Hanford Permit.

---- --
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